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United Stairs (£mtrt of Ayprals 

For thk Second Circuit. 


Alijjn & Company, 


Plainti ff-A ppellant, 


against 


Occidental Petroleum Corporation, 

Defendant-Appellee. 

Docket Entries. 

Proceedings 


Hi Filed petition and record for removal from the 
Supreme Court, State of New York, County 
of New York 

17 Filed Notice to take Deposition. 

31 Filed (left’s A nswer 

4 Filed stip. & order adjourning deposition of 
Charles Allen to 11-17-67, etc.—AVeinfeld, .7. 

22 Filed Notice of Examination. 

1 Filed pltff's notice to take deposition of deft. 

12 Filed Order to Show Cause re: Quash Sub¬ 
poena. Pet. 12/14/67. 

12 Filed stipulation and order adjourning deposi¬ 
tion of Occidental Petroleum Corp. to 1/22/68, 
etc. Sngarman, Oil. J. 

20 Filed stip. adjourning motion to quash filed 
12-12-67 to 1-4-68 (M) 








1968 


Docket Entries 


Jan. 15 Filed stip. & order adjourning deposition of 
deft, to 2-7-68 & withdrawing the subpoena 
duces tecum issued by deft.—Metzner, J. 

Jan. 26 Filed memo endorsed on motion filed 12-12-67. 

Motion withdrawn. So ordered.—Metzner, J. 

Apr. 18 Filed stip. & order adjourning examination of 
deft, to 5-8-68, etc.—Tenney, J. 

Apr. 22 !• iled stip. & order adjourning examination of 

delt. by Armand Hammer, to 5-8-68.—Tennev 
J. 

Apr. dO Filed notice of change of address of attv. for 
deft. 

Sept. 4 Filed plaintiff's notice of taking deposition of 
deft. 

Sept. 9 Filed defendant’s notice of taking deposition 
o| Howard M. Iloltzman. 

Sept. 11 Filed stip. & order adjourning taking of depo¬ 
rt' 011 of deft, hv Richard Vaughan to 30 days 
from 9-10-68.—TTerlands, J. 

fFt. 4 1 iled plaintiff s affidavit and notice of motion 

to answer (piestions. etc., ret. 10-10-68 

°ct. 4 Filed plaintiff’s memorandum in support of 
motion. 

Oct. 9 Filed stip. & order that the taking of deposi¬ 
tion of Richard Vaughan will commence 11-1- 
68 and that of Howard M. Roltzmann will com¬ 
mence on 11-12-68— Ryan, J. 

Oct. 18 Filed affidavit and notice of motion by deft, 
for protective order. 

Oct. 18 Filed memo endorsed on motion filed 10-18-68— 
After hearing, questions are directed to be an¬ 
swered as ruled upon, under protective order 
to be settled on notice. See reporter’s min¬ 
utes.—Ryan, ,T. 





Docket Entries 

Oct. 18 Filed defendant’s affidavit and notice of motion 
for an order pursuant to Rule 37 
Oct. 18 Filed memo endorsed on motion filed 10-18-68 
—After hearing, questions propounded to the 
witness were ruled upon by the Court; see 
transcript of Reporter’s Minutes appropriate 
protective order may be submitted on 5 davs 
notice of settlement. Ryan, J. 

Oct. 18 Filed defendant’s affidavit and notice of mo¬ 
tion for order pursuant to Rule 37 
Oct. 18 Filed memo endorsed on motion filed 10-18-68— 
After hearing, the witness is directed to answer 
in accordance with rulings made by the Court, 
see reporter’s minutes of hearing, settle on 
notice appropriate protective order.—Ryan, J. 
Oct. 25 Filed defendant’s affidavit and notice of mo¬ 
tion pursuant to Rule 45. 

Oct. 25 Filed memo endorsed on motion filed 10-25-68 
Motion withdrawn without prejudice. Ryan, 
•T. inn 

Oct. 25 Filed memo endorsed on motion filer! 10-4-68_ 

After hearing, answers were directed as re¬ 
flected and shown in the Reporter’s Minutes; 
settle appropriate protective order on notice as 
directed at hearing held.—Ryan, ,T. 

Oct. 30 Filed defendant’s show cause order to post¬ 
pone deposition, ret. 10-31-68 
Oct. 31 Filer! memo endorsed on show cause order filed 
10-30-68—Motion withdrawn—Wyatt. J. mn 
Nov. 6 Filer! stip. & order that the ‘deposition of 
Richard H. Vaughn will be taken on 12-4-68 at 
office of plaintiffs atty. and that the deposition 
of Howard M. Holtzmann will be held at the 
office of defts. attys. on 12-18-68—Mac Mahon, 
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Docki-t Entries 

Nov. 22 Filed Notice of Settlement ret. 1 10 A. 

M. and Order—the parties, their attys. Rorak 
Reporting Service, the liar Assoc. Reporting 
Service he enjoined from publishing or dis¬ 
closing to any third party any of the docu¬ 
mentary evidence as indicated, etc. Ryan. ,J. 
inn 

Dec. <i Filed Affidavit and Re-settled Order with No¬ 
tice of re-settlement, ret. 11-29-08 10 A. M. 

Dec. 0 Filed Memo Fnd. on Order filed same date— 
motion to resettle order denied as unnecessary 
to protect pit!Is. rights. In the event that fur¬ 
ther litigation on this claim should develop 
between these parties, pitff. may apply to the 
( ourt, upon a proper showing for an order 
permitting it to use this information in that 
litigation, so ordered, Ryan. .1. urn 

Dec. •) Filed I lefts. Memorandum in Opposition to 
pit IT's application for resettlement of order 

Dei-. 27 Tiled pi tils. Notice of examination of James 
llloni 

1909 

^P 1 - d Tiled pitIIs. Notice of Deposition 

•^P 1 - i Tiled pltffs. Order to Show Cause re: Deposi¬ 

tion ret. April 10. 1909 10 A. M. Room 50G 

Apr. to Filed memo end. on motion filed April 7, 1909 
motion disposed of as indicated hy Court at 
end of argument. Settle order accordingly.— 
Tyler, J. mil 

Apr. 10 Filed (in court) Opposing (Affidavit) of Louis 
Nizer. 

Apr. 10 Filed (in court) Affidavit (Reply or Supple¬ 
mental). 

Apr. 10 Filed (in court) Opposing Affidavit of Neil A 
Pollio. 




Docket Entries 

Apr. 10 Filed (in court) Certification under Kule 9f. 

Apr. 14 Filed Notice of Settlement and Order. Ordere<l 
that Plaintiff’s motion is granted on the con¬ 
ditions set forth: Ordered that a commission 
shall issue directed to lion. Ralph Cadeaux, 
l . S. Consul, American Embassy, Condon, 
England, etc. etc. Tyler, ,1. (mailed notice) 

Apr. la Issued Commission to London, England. 

Apr. 28 Filed Defts. Memorandum in support of its 
application for resettlement of order. 

Apr. 28 Filed Notice of Settlement and Order—ordered 
that aforesaid order signed on April 14, 19(59 
is hereby rescinded, and it is further ordered 
that pltffs motion he hereby granted on the 
terms and conditions indicated, etc.—Tvler. ,T. 
inn 

May 12 Filed Deposition of Fuad Kabazi taken at the 
American Embassy (England) 4-29-09 pur¬ 
suant to pltffs. notice dated 4-1-09 and the 
Order of Judge Harold li. Tyler dated 4-24- 
(59. inn (Impounded in Vault in mi. <502) 

June 11 Filed pltfls. Notice of Deposition of Ferdinand 
(Jalic on 7-1 (59 

June 17 Filed pltffs. Notice of Deposition of Howard 
Holtzmann on 0-20-09 urn 

June 17 filed pltffs. Notice of Deposition of C. James 
Rlom. (5-24-09 mn 

June 19 Filed pltffs. Memorandum in support of mo¬ 
tion under Rule 34 

June 19 Filed pltffs. Notice of Motion and Affdvt. of 
Samuel N. Oreenspoon. to produce and inspect 
ret. 0-20-09 Room 500 10 A. M. for an order 
pursuant to Rule 34. etc. 

June 17 Filed Order to Show Cause and Affdvt. of Neil 
A. Pollio ret. 0-20-09 10 A. M. Room 506—for 
protective order—Lasker, J. 





Pocket Entries 


June 24 

.Tune 26 

July 8 
.Inly 14 

July Hi 
July in 

July 18 

Aug. fi 

Aug. fi 
Aue. 27 

Sept. l't 

Sept. 2<> 

Oet. 3 

Aug. 27 
Oet. 3 


Filed Notice of Settlement and Order—Defts. 
motion be hereby granted to the extent herein¬ 
after set forth and is otherwise denied, etc. as 
indicated.—Tyler. J. mn 
Filed Memo end. on motion liled June 17. 1969 
—-motion withdrawn so ordered—Lasker, J. mn 
Filed pltfTs. First Set of interrogs. 

Filed defts. Notice of motion re: interrogs. ret. 
7-17-69 10 A. M. Room 506 
Filed deft's 9(f) affidavit. 

Filed affidavit of Samuel X. (ireenspoon in 
opposition to deft’s motion. 

Filed memo-endorsed on deft’s motion filed 7- 
14-69: The deft’s have until 8-6-69. to which to 
answer and or object to any interrogs of pitfT. 
following argument. So ordered. Bonsak. .T. 
m /n 

filed detts affidavit and notice of motion to 
vacate interrogs. ret. 8-28-69. 

Filed deft’s objections to written interrogs. 

filed affidavit of Samuel X. (Ireenspoon in 

opposition to deft’s motion. 

fib'd pit IT’s notice to take deposition of (iuido 

Arrata. 

Filed stip and order that deposition of (iuido 
Arrata is adjourned to 10-14-69. etc. Bryan. J. 
I iled report of Special Master. (Jregorv .T. 
Potter. 

Filed affidavit of Xeil A. Pollio— Re: Rule 9(f) 
Filed Memo f.ndorsed on (left’s motion to va¬ 
cate interrogs—filed 8-6-69—Deft’s objections 
to interrogs 8 thru 23 & 34 thru 36. are sus¬ 
tained & all other respects (left’s motion is de¬ 
nied. Answers to interrogs. shall be served 
within 20 days from the date of this order— 
McLean. .T.-—mailed notice. 



<a 

Docket Entries 

June 25 Filed opposing affidavit of Neil A. Pollio. 

June 26 Filed in court—aflidavit of Samuel N. Green- 
spoon. 

June 26 Filed in court—9f aflidavit of Samuel N. 
Greenspoon. 

Oct. 14 Filed rebuttal affidavits of Louis Nizer. 

Oct. 14 Filed memorandum and order—pltff. moves for 
an order directing deft, to inspect and copy 
documentary material. Accordingly, the mo¬ 
tion is disposed of as indicated (see mem¬ 
orandum). Lasker, J. m/n 

Oct. 22 Filed supplemental memorandum—memoran¬ 
dum dated October 14. 1969 is hereby amended 
as indicated. Lasker, J. m/n 

Oct. 23 Filed deposition of Ferdinand Galic. m/n 

Oct. 23 Filed continued deposition of Ferdinand Galic. 
m/n 

Nov. 10 Filed deposition of Guido Arrata. m/n 

Nov. 12 Filed (left’s affidavit and notice of motion re: 
deposition, ret. 11-20-09. 

Nov. 12 Filed memorandum submitted bv deft, in sup¬ 
port of motion. 

Nov. 17 Filed pltff’s affidavit and notice of motion re: 
interrogs, ret. 11-26-69. 

Nov. 17 Filed pltff’s memorandum of law in support. 

Nov. 18 Filed pltff’s memorandum in opposition to mo¬ 
tion. 

Nov. 18 Filed affidavit of Samuel N. Greenspoon in op¬ 
position to motion to suppress. 

Nov. 25 Filed stip and order that deft’s answer to 
interrogs. are deemed verified ns of 11-19-69, 
and pltff’s time to move against answers shall 
expire on 12-19-69. So Ordered-—Croake, .T. 

Nov. 28 Filed memo, endorsed on motion filed 11-17-69 
—Motion withdrawn. So Ordered—Croake, ,T. 

Nov. 28 Filed stip and order that motion ret. 11-26- 
69 be withdrawn. So Ordered—Croake. .T. 

Dec. 2 Filed deft’s answers to interrogs. 
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Docket Entries 


1970 


Jan. 5 

Jan. 14 

Jan. 22 

Jan. 23 
Fob. 2 

Feb. 3 

Feb. 10 

Feb. 10 

Feb. IS 

Feb. IS 
Feb. 17 
Fell. If) 

Feb. 20 

Mar. 0 


Filed memorandum Opinion #30440—deft, 
moves for an order suppressing changes made 
by witness in deposition, etc. In conclusion, 
deft’s motion is denied in whole. So Ordered 
—Croake, J. Ilpp m/n 

Filed pltfT’s Note of Issue and statement of 
readiness. 

Filed stip and order that atty. for pltff. be sub¬ 
stituted—Clerk. 

Filed deft’s objections to Note of Issue. 

Filed pit ft's aflfdvt in opposition to deft ob¬ 
jections to Note of Tssue 

Filed memo, endorsed on objections to note of 
issue filed 1-23-70—Objections to note of issue 
overruled, add case to trial calendar, ninety 
days to complete discovery. So Ordered—Ten¬ 
ney, J. m/n 

f iled deft’s affidavit and notice of motion to 
produce & inspect, ret. 2-19-70. 

Filed deft's memorandum in support of appli¬ 
cation for discovery. 

f iled affidavit of Samuel X. (Irecnspoon in op¬ 
position to motion. 

Filed pltfT’s brief in opposition. 

Filed rule Of affidavit of Neil A. Pollio. 

Filed in court—filed affidavit in replv of Neil 
A. Pollio. 

Filed memo, endorsed on motion filed 2-lfi-70_ 

Settle order on notice in accordance with the 
court’s rulings following argument. Mansfield 
J. 

Filed affidavit of Neil A. Pollio in support of 
proposed order. 


i, 





Docket Entries 


Mar. 6 


Mar. 16 
Mar. 25 

Mar. 31 

Apr. 16 

Apr. 20 

May 11 

May 20 

May 20 
June 24 

.Tune 24 

A up:. 3 
A up:, is 
Sept. 4 
Sept. 10 


Filed notice of settlement and order that by 
3-10-70 pltff. shall submit documents to exam¬ 
iner J. Howard Haring, etc. He shall make 
tests as indicated and upon completion shall 
return documents and make report. C. arges 
of the examiner to be shared equally. Mans¬ 
field, J. m/n 

Filed deft’s first set of interrogs. 

Filed pit IT s affidavit and notice of motion to 
strike interrogs. ret. 4-2-70. 

Filed affidavit of Neil A. Pollio in opposition 
to application to vacate written interrogs. 
Filed Memorandum Opinion #36706—Pltff. 
moves to strike interrogs. Accordingly, pltff’s 
motion to strike interrogs. dtd. 3-10-70 is 
granted. So Ordered—Tenney, J. m/n 
filed true copy of memorandum filed 4-16-70 
with notice of entry 

Filed order pursuant to Cal. Rules 6 & 13— 
Sugarman, Ch. J. 

Filed Defendant’s Designation of Trial Coun¬ 
sel. 

Filed Plaintiff’s Designation of Trial Counsel. 
Filed pltff’s affdvt & notice of motion to ex¬ 
tend time to file pre trial memorandum to 7- 
6-70 


Filed memo endorsed on motion filed this date 
—Motion to extend time to file pre trial mem¬ 
oranda to 7-6-70 is granted—Bryan. ,T. m/n 
Filed pltff’s affdvt & notice of motion to re¬ 
move hearing examiner ret. 8-18-70 
Filed stip that motion now ret. 8-18-70 he 
adjourned to 0-8-70. 

Filed opposing affdvt of Neil A. Pollio (for 
in opposition to pltff’s motion 
F.M ropiy nfftlvt of Sann.ol Oroonspoon (f or 
plttt) to opposing affdvt 




Docket Entries 


Sept. 10 

Sept. 15 
Sept. 15 
Sept. 15 


Sept. 15 
Sept. 15 

Oet. 6 
Oct. fi 


Filed order granting pltfT’s motion & Mr. J. 
Howard Haring is removed as the Court ap¬ 
pointed examiner of questioned documents & it 
is ordered that Court reserve jurisdiction to 
determine the reasonable fees of Mr. Haring— 
Mansfield, J. m/n 

Filed (left’s afTdvt & notice of motion for re- 
argument of merits of pltff’s application 
Filed supplemental afTdvt of Neil A. Pollic# 
(deft) in support of deft’s motion 
Filed Opinion ^*3707(1—After reconsideration, 
motion for reargument is granted to extent 
that Mr. Haring is directed to complete his 
task & furnish his report to counsel for both 
sides & turn over .lie documents to pltfT’s coun¬ 
sel on 10-0-70, on the understanding that com¬ 
pensation for his services will la* fixed by the 
Court. The additional time is granted for 
tlu* reason that if another (‘Xpert were to be 
substituted at this late date, the delay would 
be greater than period contemplated. So 
ordered—Mansfield. .1. m/n 
Filial pltfT’s afTdvt & notice of motion to ex¬ 
tend time to file a joint pre trial memorandum 
from 7-0-70 to 0-18-70 

h iled stip & order that time for parties to fib* 
a joint or separate pre-trial memorandum is 
extended from 7-0-70 to 0-25-70—So ordered— 
Mansfield, .T. 

Fill'd letter of ,T. Howard Haring re exten¬ 
sion of time to file report dated 0-20-70 
Filed memo endorsed on letter filed this date— 
After reviewing Mr. fTaring’s letter & letters 
of counsel for pltfT & deft, the time for Mr. 
Haring s submission of his report is extended 
until 10-15-70—So ordered—Mansfield, ,T. m/n 
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Docket Entries 

Oct. 29 Filed letters of counsel to Tyler, J. dated 10-8, 
10-9-70 re dispute between counsel 

Oct. 29 Filed memo endorsed on letters filed this date— 
It lias usually been held that counsel fees for 
extra-district examinations or depositions be 
deemed to cover or include reasonable travel 
time for opposing counsel. Here the deposi¬ 
tion in question took place on 4-29, 4-30-69 & 
May 1-69 for which counsel concededlv is en¬ 
titled to $1500. In addition, I believe that op¬ 
posing counsel is entitled to the allocated coun¬ 
sel fee of $500 a day for 2 days of travel—one 
day to London from NY & one day for re¬ 
turn. This means that opposing counsel is en¬ 
titled to counsel fees totalling $2,500 subject 
to later reallocation in accordance with other 
provisions of the paragraph 7 of the order— 
So ordered—Tyler, J. m/n 

1971 

Feb. 23 Filed pltfF's first supplement to its pre trial 
memorandum 

May 6 Filed deft’s first supplement to its pre trial 

memorandum 

May 10 Filed cleft’s 2nd supplement to deft’s pre t.ial 
memorandum 

May 12 Filed deft’s 3rd supplement to deft’s pre trial 
memorandum 

May 12 Filed deft’s amended 3rd supplement to its pre 
trial memorandum 

•Tune 24 Filed deft’s aflfdvt & notice of motion pur¬ 
suant to Rule 9T, to serve on pltff a request for 
production & inspection & to serve pltff with 
a notice to take deposition ret. 7-1-71 

Oct. 15 Filed afifdvt of Neil Pollio (for deft) in sup¬ 
port of deft’s motion to direct attvs. for pltff 
to admit certain facts in pre-trial order 




Docket Entries 


Nov. 11 
Nov. 11 
Nov. 11 

1 !>71? 

F«»l». s 
.I mu* .'10 
July 1 
Felt. 25 


Alar. 2 
May 31 
JllTK S 


Juno 12 

June 12 


Filial (left's pro trial memorandum 
Filed pit IT's pre trial memorandum 
Filed Consent Pre trial order—Pieree, J. 


Filed Deposition of witness Fuad Kaba/.i sealed 
& in vault rm. 002 


l‘ iled afldvt of Samuel (Ireenspoou (for pltff) 
t'e for denial of motion 

Filed in Court reply affidvt of Neil Pollio (for 
deft) to opposing afTdvt of pltff’s counsel 

Filed memo endorsed on motion tiled (i-24-72_ 

Detts motion tor leave to serve a notice to 
take deposition of pit IT's experts. Pearl & 
Martin I'ytell & to serve upon pltff a request 
tor production & inspection of documents pre¬ 
pared by tliem is granted. Deft, is directed to 
Pay tile experts a reasonable fee for time spent 
in taking ot tlieir oral deposition So ordered 
Cannella. J. ni/n 

Filed (left’s demand that pltff produce & per¬ 
mit deft to inspect documents 
Filed Pelt's notice of motion ret. June 15 1972 
to produce letter. 

I'iled Pit IT’s notice of motion ret. <1-15-72 for 
an order purs, to It. 2(5(4) (C) FliCP and the 
"rder of Cannella J. dtd 3-21-72. directing the 
d*’ft t,) P n V to pltff's expert witnesses Afartin 
* I’earl I'ytell the sum of $2,000. for their 
reasonable fees for time spent in taking of their 
depositions. 


1 iled Afldvt of Samuel N. (Jreenspoon. attv 
for pltff re: deft’s application re .- analysis of 
laboratory testing. 

Filed Memo in opposition to motion to require 
t/M* pltff to produce. 



Docket Entries 


Sept. 2fi 
Sept. 2(i 
Sept. 2fi 
June 14 
Sept. 2(i 
Sept. 2tJ 
Sept. 2f! 


Sept. 2<i 
Sept. 2<* 


Oet. 10 
Oct. 10 
Oet. 20 


Nov. 2 
Nov. 2 


Fili-d Special Master’s Report. 

Filed Affidavit of Ordway Ililton. 

Filed Affidavit of Louis Nizer. 

Filed Opposing Affidavit (of Louis Nizer). 
Fill'd Opposing Affidavit of Louis Nizer. 

I iled Affidavit of Samuel N. Greenspoon. 
filed Memo. Knd. on motion papers filed 
fi/8/72. Plaintiff’s motion is granted to the 
extent that the Court establish the fee to he 
paid to the Tytells for giving testimony at a 
total of $1200. Cooper, J. (mailed notice). 
(Motion it 30) 

Fdeil Reply Affidavit of Louis Nizer (Motion 

*<») 


File, 

5/31 


Memo. hnd. on motion papers filed 
,2. Ordered that the defendant’s motion 


is granted to the extent that upon the filing of 
an affidavit by Mr. Milton setting forth the 
tests which he will perform, etc. then in that 
event pltf’s. counsel shall deliver to Mr. Ililton 
plaintiff’s exhibit G-30 for testing and analysis 
within 20 days. The examination shall con¬ 
clude and the document returned to plaintiff’s 
counsel within 30 days following the day on 
which it is furnished. So ordered. Cooper. J 
(mailed notice) 


filed Notice of Compliance by f)ft. 

Filed Affidavit of Ordway Milton. 

™ ° rd “ r to Sh °w Cause. Ret. 

( ooper J. Be: inspection & examina¬ 
tion of exhibit G-30, etc. 

Filed Opposing Affidavit of Louis Nizer 

m/ 9 ,' 7 o rP r. ."5 ° n S1,ow Cause filed 
7 “, We direct that until further 

court order no testing whatever be conducted 
by either side. We also direct that every care 
and precaution he exercised to properly pre- 
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1f>73 

.Fan. 24 
•Tan. 24 
•Fan. 24 
Jan. 24 
Jan. 24 
Jan. 24 
Jan. 24 
Jan. 24 


Apr. fi 


June 2# 


Docket Entries 

serve the exhibit so that its value will not be 
diminished in any way when it comes to be 
examined at trial. Accordingly, this shall be 
considered our final determination on the issue 
of further testing of the exhibit before trial. 
So ordered. Cooper. J. (mailed notice) 


Failed Affidavit of Louis Nizer. 

Filed Affidavit of John Van Voorhis. 

Filed Affidavit of Ordwav Hilton. 

Filed Affidavit of Pearl I.. Tytell. 

Filed Affidavit of Ordwav Hilton. 

Filed Affidavit of Clyde Mason. 

Filed Reply Affidavit of Neil A. Pollio. 
h iled Memorandum and Order. Papers having 
been filed and considered (as ordered) the 
plaintiff is hereby directed to deliver the orig¬ 
inal document forthwith to defendant’s expert, 
Mr. Ordwav Hilton, in order that the vari¬ 
ous tests set forth in detail in the Hilton af¬ 
fidavit of 11/J0/72 be performed, etc. as indi¬ 
cated. It is further ordered that if plaintiff 
so desires, it may select an expert to attend 
at each and every step taken by Mr. Hilton 
with respect to all tests encompassed Ftv this 
order. I’ltf’s. expert is to observe and, if de¬ 
sired. make necessary notes, but in no wise 
interfere with tlie aforesaid tests, etc. So 
ordered. Cooper. J. (mailed notice). 

Filed Amendment to Pltff’s Pre-Trial Mem¬ 
orandum. Filed third amendment to third sup¬ 
plement to deft’s pre-trial memorandum. 

Filed second amendment to third supplement 
to deft’s pre-trial memorandum. 
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Docket Entries 

Aug. 13 Filt'd pltfs. notice to take deposition—interrog¬ 
atories. of deft, (as to Mr. Ordway Hilton) 
Aug. 13 Filed pltfs. notice to (lefts, to answer interrog. 
(Arturo Kolfo) 

Aug. 16 Filed eontd. deposition of l)r. Armand Ham¬ 
mer taken on Feb. 9, 1968. 

Aug. 16 Filed contd. deposition of Dr. Armand Hammer 
taken on Feb. 8, 1968. 

Aug. 16 Filed continued deposition of Dr. Armand 
Hammer taken on May 9, 1968. 

Aug. 16 Filed continued deposition of Richard Vaughan 
taken on Dec. 17. 1968. 

Aug. 16 Filed deposition of Dr. C. James Blom taken 
on July 18. 1969. 

Aug. 16 Filed continued deposition of Richard Vaughan 
taken on June 18, 1969. 

Aug. 16 Filed contd. deposition of Dr. Armand Ham¬ 
mer taken on June 13, 1969. 

Aug. 16 Filed deposition of Richard Vaughan taken on 
Dec. 19, 1968. 

Aug. 16 Filed contd. deposition of Dr. Armand Ham¬ 
mer taken on May 8. 1968. 

Aug. 16 Filed deposition of Dr. Armand Hammer taken 
on Feb. 7, 1968. 

Sept. 10 Trial begun before Weinfeld. ,T. without a jury 

Sept. 11 Trial continued 

Sept. 12 Trial continued 

Sept. 13 Trial continued 

Sept. 17 Trial continued 

Sept. 18 Trial continued 

Sept. 19 Trial continued 

Sept. 20 Trial continued 

Sept. 21 Trial continued 

Sept. 24 Trial continued 

Sept. 2f> Trial continued 

Sept. 26 Trial continued 


T 
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Oct. 

1 

Trial Cont’d. 

Oct. 

2 

Trial Cont’d. 

Oct. 

3 

Trial Cont’d. 

Oct. 

4 

Trial Cont’d. 

Oct. 

5 

Trial Cont’d. 

Oct. 

9 

Trial Cont’d. 

Oct. 

10 

Trial Cont’d. 

Oct. 

11 

Trial Cont’d. 

Oct. 

12 

Trial Cont’d and concluded Decision Reserved. 

1074 


. 

Jan. 

24 

Filed transcript of record of proceedinps, 
dated Oct. 1-2-34-5- 1973 

Jan. 

24 

Filed transcript of record of proceedinps dated 
Oct. 9-10-11-12. 1973 

Jan. 

24 

Filed transcript of record of proceedinps, dated 
Sep. 10-11-12-13- 1973 

Jan. 

24 

Filed transcript of record of proceedinps dated 
Sep. 21. 24, 25, 26, 1973 

Jan. 

24 

Filed transcript of record of proceedinps. dated 
Sep. 17. 18. 19. 20. 1973 

Feb. 

19 

Filed deft’s, attv. notice of change of address: 
(as of 2/18/74) Phillips, Nizer, Benjamin, 
Iv rim and Ballon 40 West 57th St., NAT 10019 
977-9700 

A up. 

30 

Filed defts. proposed findinps of fact and con¬ 
clusions of law. 

A up. 

30 

Filed pltfs. proposed findinps of fact and con¬ 
clusions of law. 

A up. 

30 

Filed defts findinps of facts and conclusions 
of law. 

A up. 

30 

Filed pltfs. comments and objections to defts. 
proposed findinps and conclusions. 

Aup. 

30 

Filed defts. comments addressed to pltfs. pro¬ 
posed findinps of fact and conclusions of law. 




Docket Entries 


Aug. 30 Filed amendment to pltfs. pre-trial memoran¬ 
dum. 

Aug. 30 Filed second supplement to pltfs. pre-trial 
memorandum. 

Aug. 30 Filed 5th supplement to pltfs. pre-trial mem¬ 
orandum. 

Aug. 30 Filed 3rd supplement to pltfs. pre-trial mem¬ 
orandum. 

Aug. 30 Filed 4th supplement to pltfs. pre-trial mem¬ 
orandum. 

Aug. 30 Filed pltfs. trial brief. Filed 8/6/73 Exhibit 

Aug. 30 Filed defts. trial memorandum. 

Aug. 30 Filed the hearsay, self serving and wholly in¬ 
credible and fraudulent deposition testimony of 
pltfs. witnesses is clearly inadmissible and 
without any probative value whatsoever (bv 
deft.) 7 

Aug. 30 Filed defts. supplemental trial memorandum. 

Aug. 30 Filed the Kahazi letter is wholly inadmissible, 
it is both hearsay and spurious and without 
evidentiary value, by deft. 

Aug. 30 I iled The (ialic, Kapazi and Arata depositions 
are admissible and probative of fJalie’s Activi¬ 
ties in behalf of Joint Venture by deft. 

Aug. 30 Filed pltfs. memorandum as to the deft. Kabazi 
letter. 

Aug. 30 Filed pltfs. memorandum on permissibility of 
negotiations with the Libyan Oovt. addtl. to 
the formal written application. 

Aug. 30 Filed pltfs. memorandum on plfts. form objec¬ 
tions to fialic’s deposition. 

Aug. 30 Filed the report of the impartial expert apptd 
by the court with consent of both parties is ad¬ 
missible regardless of said experts unavail¬ 
ability by deft. 

Aug. 30 Filed pltfs. contentions as to contracts between 
the parties. 
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Aug. 30 Filed (lefts. memorandum in response to court’s 
inquiries. 

Aug. 30 Filed pltfss. post trial brief. 

Aug. 30 Filed (lefts, answering post trial brief. 

Aug. 30 Filed pltfs. reply brief. 

Aug. 30 Filed pltfs. memorandum re: (lefts, objections. 

Aug. 30 Filed pltfs. reply to (lefts, notice of objections 
ami counter-designations. 

Aug. 30 Filed deft, notice of objections and counter¬ 
designations of extracts from depositions and 
reservations. 

Aug. 30 Filed pltfs. notice of extracts from depositions. 

Aug. 30 h iled (lefts, notice of objections and comments 
to pltfs. reply designation of extracts from 
various depositions together with (lefts, fur¬ 
ther counter-designations from said deposi¬ 
tions. 

Aug. 30 Filed pltts. notice that they filed objections to 
delts. Sur Rebuttal designations. 

Aue. 30 Filed Opinion #41129—Judgment in favor of 
tbe deft, mav be entered accordingly. Wein- 
feld. J. ln/n 

f'ept. .i I* iled deposition of Faud Kalmzi taken on 
April 29. 1909. 

Kept. 3 Filed (ontd. deposition of Ferdinand Oalic. 

Sept. 3 I* iled contd. deposition of Ferdinand Oalic 

taken on July S. 1909. 

Sept. 3 Filed eont’d. deposition of Ferdinand Oalic 

taken on July 10. 1909. 

Sept. 3 Filed contd. deposition of Ferdinand Oalic 

taken on July 9. 1909. 

Sept. 3 Filed contd. deposition of Ferdinand Oalic 

taken on July 11. 1909. 

Sept. 3 Filed contd. deposition of Ferdinand Oalic. 

Sept. 3 Filed contd. deposition of Oalic. 



Docket Entries 


Sept. 


Sept. 


Sept. 


Sept. 

Sep 4 . 


Sept. 


Oct. 


3 Filed continued deposition of Ferdinand (lalic 
taken on July 14, 1969. 

J Fded deposition of Ferdinand (ialic taken on 
July 7, 1969. 

3 Filed deposition of Mary ],. Cullen taken on 
March 9, 1970. 

3 Filed deposition of James Deer taken on April 
17, 1970. 

3 Filed memorandum to < .sel re : amended to 
Opinion #41129 on page 19 and 4a, Weinfeld, 
J. m/n 

5 Filed Judgment—Ordered that deft, have judg¬ 
ment against pltf. dismissing the complaint. 
Clerk, m/n entered on docket 9/10/74 

3 Filed pltfs. notice of appeal to the FSCA from 
the judgment entered on Sept. 5. 1974 dis¬ 
missing the complaint, (copies mailed) 


1967 

’Nov. ^'lfd stipulation for extension of time—Mans¬ 
field J. dtd: 11-22-67. 


1970 

•Sept. 15 Filed letter dated Sept. 14-70 from Daniel A. 
Pollack to Judge Mansfield. 

1973 

*Aiur. 6 Filed plaintiff’s proposed findings of fact and 
conclusions of law. 



Amended Complaint. 

SUPREME COURT OF TIIE STATE OF NEW YORK, 


Cot’NTY OK Nkw Yo:ik. 


Ali.en & Company, 


against 

Oc< "kntai. Petroleum Corporation. 


Plaintiff, 


Defendant. 


Plaintiff alleges: 

1. Plaintiff is a limited partnership engaged in the 
business of making investments and of investment hank¬ 
ing with offices at 30 Broad Street. New York. N. Y. 

-• information and belief, defendant is a corporation 
organized and existing under the laws of the State of 
( alifornia, with an office for and transacting business 
at 1301 Avenue of the Americas. New York, N. Y. 

3. In or about June or July 1004, plaintiff was interested 
i" and offered tin* opportunity by one Ferdinand Galic 
to acquire or participate in the acquisition of oil conces¬ 
sions in the Kingdom of Libya. Africa. 

4. In or about July or August, 1004, plaintiff submitted 
to the defendant the said opportunity, and the defendant 
received and accepted the plaintiff’s submission on the 
understanding between the parties hereto that the plain¬ 
tiff would have the right to participate in all projects 
undertaken by defendants in the Kingdom of Libya. 

o. The plaintiff introduced said Ferdinand Galic to 
defendants in order that the parties herein might utilize 
Galic’s intervention and sendees in relation to the matters 
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set forth in this complaint; and pursuant to the under¬ 
standing of the parties set forth above, and in or about 
November and December 1964 plaintiff and defendant 
entered into an agreement by which they agreed to and did 
enter into a .joint venture to acquire, develop, explore and 
exploit oil concessions in the Kingdom of Libya and they 
further agreed that defendant would take such concessions 
in its name or in the name of its nominee and that such 
concessions would become a .joint asset of said joint ven¬ 
ture and that all rights therein and flowing therefrom 
would be for their account and benefit according to their 
respective interests, and that defendant would manage the 
said venture and would share all such concessions turned 
up by said Ferdinand Galic on the basis of a 25% in¬ 
terest therein to the plaintiff and a 75% interest therein 
to the defendant and that they would share the profits 
and costs in the same percentages; and a memorandum 
dated December 17. 1964 in relation to the foregoing was 
signed by the parties herein, a copy of which is annexed 
hereto as Exhibit A. 

6. On information and belief, and pursuant to said 
agreement for said joint venture between the plaintiff 
and the defendant, tin* defendant utilized the intervention 
and services of the said Ferdinand Galic on behalf of the 
said joint venture and the said Ferdinand Galic turned up 
two oil concessions located in the Sirte Basin, in the King¬ 
dom of Libya, known as Concessions Number 102 and 103. 
covering approximately 610 and 729 square miles respec¬ 
tively, and introduced to the said joint venture the oppor- 
tunitv to acquire the same and rendered other forms of 
assistance from time to time to and in the acquisition of 
said concessions, and on or about February 20, 1966, the 
Kingdom of Libya awarded said concessions to the de¬ 
fendant as stated hereafter. 

7. On information and belief, the defendant acquired 
and holds the said concessions in pursuance of the said 
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agreement and .joint venture in the name of its wholly- 
owned subsidiary Occidental of Libya, Inc., which is merely 
an incorporated department of the defendant, and there¬ 
after. as manager of the said .joint venture the defend 
ant, through its wholly-owned subsidiary, undertook to 
and has developed and explored said concessions and 
as of May 31, 19fi7 had completed a total of seven wells 
on Concession No. 102 capable of producing oil in com¬ 
mercial quantities and was drilling other wells therein: 
and as of May 31. 1007 the defendant, through its wholly- 
owned subsidiary, had completed a new field wild-cat well 
on Concession No. 103 and was drilling other wells therein. 

S. Defendant has compensated said Ferdinand Galic 
<m behalf of the said .joint venture for his said intervention 
and Services rendered to the parties as aforesaid: but in 
breach of its fiduciary obligation to plaintiff under said 
joint venture, the defendant has excluded the plaintiff 
from all interest in and to the said concessions and in ami 
to the oil wells, oil reserves and oil produced or to be 
produced therefrom and has improperly used its position 
as manager of said joint venture to gain selfish advan¬ 
tages and benefits and defendant has excluded plaintiff 
from the profits and benefits derived and to be derived 
therefrom and threatens to continue to so deprive the plain¬ 
tiff of its interest in and to the said concessions, the oil 
wells, oil reserves and oil produced and to be produced 
therefrom and to the profits derived and to be derived 
therefrom. 

0. The plaintiff has at a.l times been ready, willing 
and able to contribute and to pay its share of the costs 
of the concessions and of the acquisition, exploration, 
development and exploitation thereof. 

10. Plaintiff has demanded from the defendant that it 
disclose to the plaintiff the status of the concessions, any 
Tirodnction resulting therefrom and any projects con- 
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tempi at ed, and to convey to the plaintiff the said 25% 
interest aforesaid; hut the defendant refused and still re¬ 
fuses to recognize the rights of plaintiff and contends that 
plaintiff had and has no rights therein and the defend¬ 
ant refused and still refuses to furnish any information 
as to the acts done by it under the said joint venture and 
claims the said concessions as its own individual prop¬ 
erty. free from any claim of any kind of the plaintiff 
herein. 

11. There has been no accounting by the defendant 
to the plaintiff of the said joint venture although the 
plaintiff has duly demanded that the said defendant so 
account. 

12. On information ami belief, by reason of the facts 
aforesaid, the plaintiff has been damaged in an amount 
exceeding $100,000,000. and still continue hereafter to be 
damaged in amounts presently unknown and unaseer- 
tai liable. 

13. Plaintiff has no adequate remedy at law. 

Wherefore, plaintiff demands judgment against the de¬ 
fendant that: 

1. The defendant and its wholly-owned subsidiary Oc¬ 
cidental of Libya, Inc. be enjoined and restrained temporar¬ 
ily and permanently from any acts which are calculated 
to or may permit the creation of interests in said con¬ 
cessions superior in rank to the joint venture interest of 
plaintiff therein, including the assignment, transfer or 
encumbrance of said concessions, the oil wells, oil reserves 
and oil contained therein; 

2. The defendant account to the plaintiff for all mat¬ 
ters and things connected with or growing out of the 
said joint venture between the plaintiff and the defendant, 
and that the defendant pay over to the plaintiff all sums 
found to be due to the plaintiff upon the said accounting; 
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3. Th** defendant and its said wholly-owned subsidiary 
be adjudicated to hold said concessions and the oil wells, 
oil reserves, and oil contained therein in trust for the 
plaintiff to the extent of its interest therein, subject to 
the payment by the plaintiff to the defendant of any 
amount that may be found due upon the accounting to be 
payable to the defendant for plaintiff’s 25% interest 
therein; or, in the alternative, that the plaintiff have judg¬ 
ment against the defendant in the sum of $100,000,000. plus 
all additional damages accruing between the date of this 
complaint and the date of entry of judgment herein, to¬ 
gether with interest. 

4. Plaintiff have such other and further relief in the 
premises as may be ,iust and equitable together with the 
costs and disbursements of this action. 

POLLACK GREENSPOON & SINGER 
Attorneys for Plaintiff 
Office & P. O. Address 
111 Broadway 
New York. N. Y. 10006 
WOrth 4-5770 

(Verified by Herbert Allen, October 13. 1067.) 
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Exhibit A, Annexed to Amended Complaint. 

OCCIDENTAL PETROLEUM CORPORATION 
10880 Wilshire Boulevard . Suite 1460 
Los Angeles 24, California 
Phones: 470-0110 . 477-5724 
December 17, 1964 
Office of the President 


Mr. Herbert Allen 
Allen & Company 
30 Broad Street 
New York, New York 

Dear Herbert: 

Confirming our recent conversation regarding possible 
concessions in Libya, we agree to the same arrangements 
with you on the possible second concessions as on the first 
concessions, namely. Occidental will share on the basis 
of 75# for us and 25% for you on anything Ferdinand 
Gallic turns up. This includes sharing costs and profits. 
To be mutually agreed upon. 

If the above is satisfactory, please sign and return the 
enclosed copy. 

With best regards. 

Sincerely yours. 

(let idf.ntai, Petroleum Corporation 

s/ Armand Hammer, 

President 


AH:dp 


The above is agreed to. 
Allen & Company 
Herbert Allen 






Answer to Amended Complaint. 

UNITED STATES DISTRICT COURT. 

Southern District of New York. 

[Same Title.] 

Defendant, Occidental Petroleum Corporation, by its at¬ 
torneys, Phillips, Nizer, Benjamin, Krim & Ballon, for its 
answer to the amended complaint of the plaintiff, respect 
fully alleges: 

1. Admits each and every allegation set forth in para¬ 
graph “1” of the amended complaint. 

2. Denies each and every allegation set forth in para 
graph "2” of the amended complaint, except admits that it 
is a corporation organized and existing under the laws of 
the Sta*f of California. 

3. Denies that it has any knowledge or information 
suflicient to form a belief as to the truth of the allegations 
set forth in paragraph “3" of the amended complaint. 

4. Denies each and every allegation set forth in para 
graphs “4". “S'*. “0”. “12” and “13” of the amended com¬ 
plaint. 

а. Denies each and every allegation set for*h in para¬ 
graph “5” of the amended complaint, except admits that 
plaintiff introduced Ferdinand Galie to defendant and that 
defendant, through its president, signed the letter dated 
December 17. 1964, annexed to the amended complaint 
as Exhibit “A” and initialled the handwritten change made 
by plaintiff on the face of said letter. 

б. Denies each and even allegation set forth in para¬ 
graph “6” of the amended complaint, except admits that 
on or about February 20, 1966, the Kingdom of Libya an 
nounrod that Occidental of Libya. Inc., had been awarded 
two concessions then described as Bid Blocks 42B and 
44, which later became known as Concessions Numbers 
102 and 103 respectively. 
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7. Denies each and every allegation set forth in para¬ 
graph “7" of the amended complaint, except admits that 
Occidental of Libya, Tnc., is a wholly-owned subsidiary 
of defendant and that as of May 31, 1967 said subsidiary 
had completed on Concession Number 102 a total of seven 
wells capable of producing oil in commercial quantities and 
a new field wild cat well on Concession Number 103, and 
was in the process of drilling other wells on each of said 
concessions. 

S. Denies each and every allegation set forth in para¬ 
graph “10" of the amended complaint, except admits that 
plaintiff hail made the demand referred to therein, and 
that defendant had rejected said demand for various rea¬ 
sons, including those set forth by plaintiff in paragraph 
“10" of its amended complaint. 

9. Denies each and every allegation set forth in para¬ 
graph “11" of the amended complaint, except admits that 
there has been no accounting by defendant to plaintiff. 

First Defense 

10. The complaint fails to state a claim against defend¬ 
ant upon which relief can be granted. 

Second Defense 


11. Upon information and belief, plaintiff is guilty of un¬ 
clean hands and is barred in limine from prosecuting this 
action. Plaintiff has also waived or forfeited any right 
it mav have had to receive any participation in any of 
the oil concessions involved herein by reason of the fact 
that plaintiff, acting in concert with Ferdinand Galic, had, 
prior to the granting of any oil concessions to defendant 
bv the Kingdom of Libya, and without the knowledge 
or consent of defendant, rendered assistance, financial and 
otherwise, for the sake of personal gain and secret profit. 
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tc ime of defendant's competitors in aiding said competi¬ 
tor to obtain oil concessions in Libya to defendant’s preju¬ 
dice. all in violation of their fiduciary duties to defend¬ 
ant. 


Third Defense 

12. In or about August. I!)fi4, plaintiff, through Ferdi¬ 
nand (Salic. induced defendant to engage the services of one 
General de Rovin to assist defendant in obtaining oil con¬ 
cessions in Libya. 

12. On or about March Ki. I!)fi5, plaintiff sent to defend¬ 
ant a document entitled “Summary of Miscellaneous In 
formation on one ‘General de Rovin’", dated March 0. 
1%5. together with a covering memorandum dated March 
12. 1%5. copies of which are annexed hereto as Exhibit 
“1". Said summary revealed that the real name of “Gen¬ 
eral de Rovin" was Francois Fortune Louis Pegulu; that 
he had operated under various aliases and that he was a 
person of ill repute with a history of criminal convictions 
involving infamous crimes and fraud. 

14. By letter dated July lfi, l!)(!f), defendant advised 
plaintiff that, as a result of defendant’s communication 
dated March l(i, infib, it had cancelled its agreements with 
Ferdinand (Salic and de Rovin and that accordingly de¬ 
fendant was released from any commitment towards plain¬ 
tiff under the agreement dated December 17. 1!)fi4, an¬ 
nexed to the amended complaint as Exhibit “A". Plaintiff 
acquiesced in such release. 

Fourth Defense 

15. By letter dated July lfi. 1065. defendant advised 
plaintiff that defendant had been released from any com¬ 
mitment towards plaintiff under the agreement dated 
December 17. 10fi4, annexed to the amended complaint as 

- Exhibit “A". 
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H>. Thereafter, on or about May 11, 1966, Allen & Com¬ 
pany Incorporated, in connection with a proposed offer- 
in" bv defendant to the general public of $62,000,000 Con¬ 
vertible Subordinated Debentures, executed an “Under¬ 
writers’ Questionnaire” wherein it made the following 
material representations: 

“(a) Neither we nor any of our directors, officers, 
or partners have a material relationship with the 
Company (defendant) * * V (Italics supplied.) 

* • • 

"11 1 *' answers to the foregoing questions are cor¬ 
rectly stated to the best of the knowledge, informa¬ 
tion and belief of the undersigned [Allen & Com¬ 
pany Incorporated], The undersigned agrees to 
notify the Company [defendant] promptly of any 
changes i.i the foregoing information which may 
occur prior to the effective date of the Registration 
Statement”. 

17. In filing with the Securities & Exchange Commis¬ 
sion a Registration Statement iu connection with the 
said proposed offering, defendant accepted and relied upon 
♦ lie representations referred to in paragraph “13.” above. 
1 pon information and belief said representations were like¬ 
wise relied upon by the general public in purchasing de¬ 
fendant’s aforesaid debentures. 

IS. At the time these representations were made. Her¬ 
bert Allen was the Chairman of the Board of Directors 
of Allen & Company Incorporated and a general partner 
of plaintiff: C. Robert Allen was the Vice Chairman of 
said Board of Directors and a limited partner of plaintiff 
and Charles Allen, Jr. was a member of said Board of Di¬ 
rectors and a general partner of plaintiff. 

19. At the time these representations were made, the 
Kingdom of Libya had already awarded to defendant’s 
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wholl v-owned subsidiary the oil concessions involved herein 
which fact was then known to plaintiff. 

20. By reason of the foregoing, plaintiff is estopped 
from claiming any participation or interest in any of the 
aforesaid oil concessions. 

Fifth Defense 

21. Plaintiff had notice or knowledge of all the facts and 
of all the acts set forth in its complaint since February 20, 
1900, and nevertheless refrained from commencing this 
action until September 27. 1907. and has thereby been 
guilty of such laches as should in equity bar plaintiff from 
maintaining this action in that defendant has been preju¬ 
diced by such delay. 

Whkukfork, defendant respectfully demands judgment 
dismissing plaintiff’s complaint herein and granting de¬ 
fendant such other and further relief as to this Court may 
seem just and proper in the premises, together with the 
costs and disbursements of this action. 

Phillips, Nizkk, Benjamin, Kuim & Ballon 

Rv: /s/ Simon Rose 

A member of snio 
firm 

Attorneys for Defendant 
Office and Post Office Address: 

1501 Broadway 
New York. New York 10030 
Tel. No. 947-7000 

Of Counsel: 

Mitchell, Silberberg & Knupp, Esqs. 

0390 Wilshire Boulevard, 

Los Angeles, California 9004S 
Tel. No. 213 OL 3-7511 
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Exhibit 1, Annexed to Answer. 

ALLEN & COMPANY 
Established 1922 

30 Broad Street, New York, N. Y. i0004 
March 16, 1965 

Ur. Armand Hammer 
Occidental Petroleum Corp. 

10889 Wilshire Blvd. 

Los Angeles 24, Calif. 

Dear Armand: 

The enclosed just came to my attention and I thought 
you should know about it immediately. 

With kindest personal regards, T am 

Sincerely, 

HERBERT ALLEN 


gc 

enc. 


KLEHE & CO. 


Memorandum de: 

a: 


March 9th, 1965 

Summary of Miscellaneous Information on one “General 

de Rovin” 

The individual who is presently operating in Libya 
under the name of “General de Rovin” is neither a gen¬ 
eral nor is his name “de Rovin”. His real name is: 

Pegulu Francois Fortune Louis 
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and it is worth noting that tho initials of his first and 
middle names are F.F.L., the same as those of Forces 
Francaises Fibres (the Free French Forces). 

In the course of a very adventurous life, he has had 
several pseudonyms and titles and is known by the French 
Security Agency as well as by the French Police under 
the following names: 

Pegulu de Rovin 
Comte Pegulu de Rovin 
Vicointe de Rovin 

Comte Armand de la Rochefoucauld 
Assolant (airplane pilote) 

F.F.L. Pegulu is of French nationality 
Morn on August 2nd, 1901. in Grenada (Spain) 

[jives in Paris since 10(!() 
lie has two brothers: 

.lean, born in Paris in 1003. Industrialist 
Arrested as collaborationist. 

Raoul, born in 1S0(i in Cadiz (Spain). Indus¬ 
trialist 

Known as a collaborationist. 


Pre-War 

From 192(i to 1935, while in the real estate business, 
F.F.L. Pegulu committed big swindles in Rerlin, Tangier, 
Alicante, Vienna. Lausanne, etc. He lived by his wits, 
numerous counterfeits, many crooked deals in the gam¬ 
bling world, and the passing of bad checks. 

In 1934, he became a car salesman. On December 13th, 
1935, he was sentenced to three years in jail and ten 
years of local banishment by the Court of Appeal of 
Paris, lie was also sentenced in Vienna and Lausanne. 

During the War 

In October 1940, he bought a garage in Agen. He was 
adjudged bankrupt on February 23rd, 1946. At the 
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same time, he committed numerous unlawful deals. He 
was a middle man in the buying of rails and non ferrous 
metals. He dealt in black market. Was put in jail 
from 24 November 1941 to 2b February 1942. 

On .Tune 14th, 1944, a new decree from the prefect 
could not be carried out because the Germans considered 
this man necessary to their war production. 

In 1943. he became interested in the press and created 
three newspapers: ‘M’Tndependant d’Agcn”, “1’F.lite” and 
*‘le Petit Meridional de Montpellier”. 

Immediately after the Liberation and because he was 
known as a Gestapo agent, he was the object of a warrant 
of arrest. But as he had skillfully made some friends in 
the Resistance a few months before the Liberation, be 
managed to make himself call, at the beginning of 1945, 
a 1st class Chief F.nginecr in the Gunpowder Services, 
and a reserve officer with the rank of Lieutenant-Colonel. 

Pursuant to Ibis illegally acquired promotion, Pegiihi 
was arrested on March 20th, 1945, and prosecuted before 
the Military Court for embezzlement, forgery, unlawful 
wearing of uniform and unauthorized assumption of rank 
(as regards this case, the charge was dismissed in 194b, 
under the amnesty law of April lbtli, 194b). 

Detained in the Cherche-Midi prison and later in the 
Val-de-Grace hospital, he escaped on April 2bth, 19ob. 

For dealings with the enemy, he was sentenced to death 
in abstentia on .June 19th, 194b, by the Court ot Justice 
of the Department of Lot-et-Garonne. On May 17th, 19bl, 
the Military Court of Bordeaux pronouncing a judgment 
after full argument on both sides, acquitted the individual 
involved. 

After the War 

From April 194b to 1957, Pegulu lived abroad (Canada, 
Spain, Portugal, South America, etc.), living by his wits, 
passing bad checks, among others. 
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In July 1 !>.).), lie managed to obtain a passeport under 
the assumed name of “de Rovin’’, by the French Con¬ 
sulate in uosario (Argentina). This passeport having 
been granted to him in error, the individual concerned 
was the object, in May 1956, of a general circular issued 
by the Ministry of Foreign Affairs and sent to all French 
diplomatic and consular agents abroad in view of with¬ 
drawing this passeport. 

In this circular, Pegulu is described as follows: “This 
individual, subject to a warrant of arrest issued March 
loth, 1945, was sentenced to death in abstentia for treason 
and several other crimes; lie has committed swindles in 
France and various other countries in Europe and Amer¬ 
ica. 

Since his return to France in 1957, Pegulu, who claims 
to be a civil engineer, continues his very shady business 
practices. 

On July 1st, 19(i(), he succeeded to the position of as¬ 
sistant Director and (lenera! Manager of the Paul Ber¬ 
nard Company, with the responsibility of re-establishing 
the failing company. After several weeks, lie squandered 
the capital, causing the stoppage of payments. Me was 
dismissed on November 18th. 19(10. 

For these reasons, many civil claims have been filed 
against him. At present, Mr. Pierre Seguy, investigating 
magistrate, is investigating a charge for the breaking of 
corporate laws. A preliminary investigation bv the Fi¬ 
nancial Investigators of the Paris Police Headquarters 
has confirmed the heavy charges against this individual. 

In the financial world where he has been known for 
passing bad checks again in 1960, Pegulu has no credit 
standing. 

Enclosed, text of the note of information regarding Mr. 
Pegulu alias “General de Rovin”, and copy of the tele¬ 
gram sent to him on March 8th in agreement with Mr. 
Charles Torem. 


AM/gm 






Pre-Trial Order. 


UNITED STATES DISTRICT COURT. 

South krn District of Nkw York. 

[Sami: Title.] 

On April 23, May 12, October 6, and 15, 1971, the 
parties to this action or their attorneys appeared before 
the Coujt at a pre-trial conference, pursuant to Local 
Calendar Rules 6 and 13 and Rule 16 of the Federal 
Rules of Civil Procedure and the following action was 
taken: 

1. 'I'be pleadings were agreed to be in accordance with 
the framing of the issues in this action in paragraph 9 
of this pre-trial order. 

2. The parties agreed that the trial of this action 
should be based upon this order and upon the pleadings. 

3. (a) 'I'be parties stipulated that the following facts 
are not in dispute in this action (each party reserving 
the right to object to the materiality of any such stip¬ 
ulated fact and its relevancy to the issues) : 

1. Plaintiff is a limited partnership organized and exist¬ 
ing under the laws of the State of New York, and all of 
its partners were at the time this action was commenced 
citizens of the State of New York. 

2. Defendant is a corporation organized and existing 
under the laws of the State of California with its princi¬ 
pal place of business in California and has no principal 
place of business in the State of New York. 

3. The amount in controversy, exclusive of interest and 
costs, exceeds the sum of $10,000. The contract in suit 
involves two oil concessions in Libya awarded by the 
Kingdom of Libya in 1966. 


I 
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4. Plaintiff is now and has boon for many years in the 
business of making investments and of investment bank¬ 
ing: its office for at least the last 15 years has been and 
is now located at 30 Broad Street. New York. X. Y. 

4. (a) At all material times the managing partners 
of said plaintiff were Charles Allen, dr. and his brother 
Herbert Allen. Sr. 

4. (b) Allen & Company, Incorporated, is a New York 
corporation engaged in the business of making invest¬ 
ments and of investment making organized on or about 
March 10. 1004. Said corporation was organized to carry 
on the same type of business previously handled by the 
partnership and commenced business on or about Sep¬ 
tember IS. 1004. 

Occidental ol Libya, is a Delaware corporation and 
a wholly-owned subsidiary of defendant. 

0. At all relevant times herein (i > Dr. Armand Hammer 
was the Chief Executive officer and a director of de¬ 
fendant and of Occidental of Libya. Inc.: (ii) Mr. Richard 
W. Vaughan was an officer of defendant and of Occidental 
of Libya. Inc.: and l)r. C. .lames Blom was an employee 
of the defendant. 

7. Prior to September 1004. Herbert Allen. Sr., a gen¬ 
eral partner of plaintiff, advised defendant that a Mr. 
Ferdinand (Salic, a personal friend of Charles Allen, Jr., 
might be helpful in obtaining oil concessions in Libya. 

5. In September 1004, in London. Kngland, Armand 
Hammer met Ferdinand (Salic for the first time face to 
face and was introduced to him by Herbert Allen. Sr. 
In September. 1004 in London. England, defendant con¬ 
firmed in writing separate arrangements it had made with 
Ferdinand (Salic, a General de Rovin and Taller Ogbi on 
that occasion; each writing was dated September 18, 1904, 
Lou* the signatures of the respective parties, and related 
to oil concessions in Libya. 
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9. On November 25, 19(14 defendant wrote to Pierre 
Frottier plaintiff’s Exhibit 30. 

9A. On November 2.). 1964 defendant wrote Ferdinand 
Oalic defendant s Exhibit G-13, I his letter was roeeiverl 
by Ferdinand Galie. 

10. B\ letter dated December 17, 1964, defendant wrote 
to Herbert Allen with regard to possible oil concessions 
in Libya and forwarded said writing to Herbert Allen 
with the request that if it was satisfactory then Herbert 
Allen should sign and return it. 

11. Herbert Allen made a change in his own hand¬ 
writing on the face of the letter dated December 17, 1964 
and returned it to defendant for its acceptance under a 
letter dated December 24. 1964, wherein Herbert Allen 
stated: 

"I am returning herewith your letter of December 
17th in duplicate with just one major change and 
that is, that the cost should be ‘to be mutually 
agreed upon’ and I have initialed same. 

“If there is no disagreement in this matter will 
you be kind enough to send me an initialled copy 
for my files.” 

12. The change made by Herbert Allen was accepted 
and initialed by defendant and the writing was retuned 
to plaintiff under defendant’s letter dated December 2S, 
1964. 

13. In 1965, the Kingdom of Libya publicly announced 
that it was accepting bids for oil concessions in Libya 
and invited companies to submit and file such bids not 
later than July 29, 1965. 

14. Dy letter dated March 16, 1965 Herbert Allen for¬ 
warded to defendant a report, dated Marcli 9, 1965, con¬ 
cerning General de Rovin which had been prepared by 
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Klelio & Company, a French banking house. The plain¬ 
tiff had a minority financial interest in Klchc & Company 
n March 19155. 

l.i. < )ji or about .July Ifi. 1965, defendant advised plain- 
tifl in writing that by reason of the said report on do 
Rovin, it had sent the telegrams, copies of which were 
enclosed to C in lie anti to de liovin, which telegrams stated 
in substance that defendant would not use the interven¬ 
tion of Calic and de Rovin in acquiring oil anti gas con¬ 
cessions in Libya, that defendant considered itself free 
of any obligation toward them and that defendant re¬ 
leased them from any obligation to abstain from negoti¬ 
ations with any other party. 

Hi. The said writing from defendant to plaintiff dated 
duly Ifi. 1965 further stated that defendant’s agreement 
with Ogbi dated September IS. i!Hi4 was cancelled on 
dune I!), 1965, that any association with de Rovin would 
prejudice any possibility of getting any concessions in 
Libya and concluded: 

“111 light of the above, our agreement of De¬ 
cember 17, 1964, releases us from any commitment 
toward Allen k Company. You are likewise free 
to make any other arrangements you wish.” 

17. IMaintitT did not repl\ in writing to the defend¬ 
ant’s letter dated duly Ifi, 19(55 at any time in 1965 or 
1966. 

IS. I'nder letter dated duly 2!), 19(55 defendant sub¬ 
mitted in a sealed package an application for oil con¬ 
cession.- in Libya; the submission consisted of a bid for 
petroleum concessions and a proposal for the develop¬ 
ment of a chemical fertilizer industry and an agricul¬ 
tural project. 

19. Defendant’s application for concessions according 
to plaintiff’s Exhibit 10, a paper produced by defendant, 
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involved Blocks 4215 and 43 or Blocks 43, 44 and 47. The 
tour applications tor concessions submitted by Elwerath 
and Wintershall involved Blocks 42B, 43 and 47 and 
tour additional blocks according to said plaintiff’s Ex¬ 
hibit 10. 

20. According to plaintiff’s Exhibit 10 produced by 
defendant, the total number of applications or bids sub¬ 
mitted was 120; these applications or bids were sub¬ 
mitted by thirty (30) companies or combinations of com¬ 
panies as shown on said exhibits. Included among the 
American applications were Esso, Phillips Petroleum, Sun 
Oil. Mobile, Gulf, Sinclair, Cities Service, Richfield. Tex¬ 
aco and Atlantic. 

21. On duly 31, 1903 the applications and bids of the 
various companies for oil concessions in Libya were 
opened by the Minister of Petroleum Affairs of the 
Kingdom of Libya in Beida, Libya. At the time of the 
opening representatives of some or all of the bidders were 
present. Some one from the office of the Ministry of 
Petroleum Affairs signed or initialled one copv of each 
application. 

22. In !9(if) and 1900 the chairman or president of the 
Libyan High Council of Petroleum Affairs was the Min¬ 
ister of Petroleum Affairs. 

23. On February 20, 1900, the Libyan government offi¬ 
cially announced the award ot oil concessions over the 
local radio. On that occasion awards were announced in 
the name of Occidental of Libya, Inc. with regard to 
Blocks 42B and 44, which later became known as conces¬ 
sions numbered 102 and 103 respectively. 

24. On March 29, 1900 formal concession agreements 
were entered into between Occidental of Libya, Inc. and 
the Kingdom of Libya, with regard to concessions num¬ 
bered 102 and 103 respectively, which agreements are 
still in full force and effect today. 
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25. Between the date the defendant submitted the ap¬ 
plication for concessions in Libya (July 29, 1965) and 
the date the awards of concessions were officially an¬ 
nounced by the Libyan government over the radio (Feb¬ 
ruary 20. I960) Mr. Fuad Kabazi was the Minister of 
Petroleum Affairs of the Kingdom of Libya. According 
to Mr. Kabazi lie held that office from March 1964 through 
April 4, 1967. 

26. The copies of plaintiff’s Fxhibits 74 and 74A, sup¬ 
plied by defendant’s counsel to plaintiff’s counsel, do not 
mention (ialic or plaintiff. 

27. On June 17. 1966, defendant made a public offering 
of convertible subordinated debentures in the amount of 
$61,186,300 through various underwriters including Leh¬ 
man Brothers, Allen & Company, Incorporated and Reyn¬ 
olds & Co.; the lead underwriter was Lehman Brothers; 
each underwriter named above agreed to purchase 10% 
of the unsubscribed debentures of said offering. The deb¬ 
entures which Allen Company, Incorporated agreed to 
purchase were sold by it immediately upon the registra 
tion statement becoming effective. 

2S. The prospectus issued by defendant in connection 
with said offering of debentures was dated June 17, 1966 
and was supplemented under date of July 6. 1966. Men¬ 
tion of Libyan oil concessions appears on pages 23-24 of 
said prospectus. 

29. With respect to said registration of debentures, 
Allen & Company, Incorporated signed a questionnaire 
form dated May 11. 1966, wherein it said: 

“Neither we nor any of our directors, officers or 
partners have a material relationship with the 
company. * * *” 
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30. Plaintiff’s counsel knew of all of its affairs with 
Occidental.* 

31. On May 11, 1966, Herbert Allen was Ch; irnmn of 
the Board of Directors of Allen & Company, Incorporated; 
I hailes Allen, ,Jr. and 11 i?rlx*rt A. Allen were directors; 
( . Robert Allen was executive vice-president and Herbert 
A. Allen was a vice-president thereof. 

31*. Allen & Company, Incorporated did not sign any 
other questionnaire or change the statement quoted in 
Item 2!) in any document signed by it in relation to said 
offering of debentures. 

33. Charles Allen, Jr. did not after May 11, 19(56 ask 
Allen & Company, Incorporated to file an amended under¬ 
writers’ questionnaire so as to indicate there was a ma¬ 
terial relationship of plaintiff. 

34. Allen A; Company, Incorporated did not advise its 
customers of plaintiff’s claimed interest in the said Lib¬ 
yan oil concessions either prior or subsequent to the 
purchase by said customers of said debentures. 

3'). On January 31, 1967, the Wall Street Journal 
published an article mentioning oil discovery in Libya 
by defendant. 

36. On January 31, 1967, plaintiff wrote to defendant 
concerning a 2.)*/r interest in the Libyan oil concessions. 

37. Between July 16, 1963 and January 31, 1967 plain- 
tilt never claimed any deduction for its proportionate 
share ot the expenses incurred by defendant, if any, with 

’Plaintiff contends that in addition to objection as to ma¬ 
teriality and relevancy, this is subject to the attorney-client 
privilege objection as raised on page 211 of the deposition of 
Charles Allen. Defendant contends that the attorney-client privi¬ 
lege is inapplicable or waived on deposition or otherwise. 
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regard to tin* Libyan oil concessions in any partnership 
tax return it tiled, which tax returns were tiled on a cash 
basis. 

MS I Jet ween .1 lily Hi. lilt if) and .January Ml. 1907, plain- 
tifl di<l not make any provision with regard to its pro¬ 
portionate share of the expenses incurred by defendant in 
connection with said Libyan concessions on its financial 
books which were maintained on a cash basis. 

Mi). By letter dated February II, 1907, defendant re¬ 
jected any claim of plaintiff in said Libyan oil conces¬ 
sions. 

40. Mr. .1. Howard Haring, pursuant to the order of 
this Court, dated March 4, 1970, examined two documents 
previously marked as plaintiff's Exhibit (i-MO and as de¬ 
fendant’s Exhibit SA, and subsequently filed a report 
with the Court. 

Defendant has requested plaintiff to admit the follow¬ 
ing facts, which plaintiff has refused to do and has in 
fact denied such facts before the Pre-Trial Judge: 

1. That at all material times the controlling partners 
of said partnership were Charles Allen, Jr. and his 
brother Herbert Allen, Sr. 

12. That Allen & Company, incorporated was located 
on the same floor of the partnership at MO Broad Street, 
New York, X. Y.. and from October 1904 to the beginning 
of 1907 the corporate employees were paid with funds 
supplied by the partnership. 

M. That Herbert Allen, Sr. had discussed his letter 
of January 31, 1907 with his attorney before mailing it 
to the defendant. 

4. That between July Hi, 1905 and January Ml, 1907, 
plaintiff never made any inquiry of defendant with re¬ 
gard to the cost of expenses of the Libyan concessions 
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or made any offer to pay to defendant its proportionate 
share thereof. 

3(h). Neither party admits or concedes that the other 
party’s contentions accurately reflect the issues in this 
case as shown by the pleadings and each partv reserves 
the right to object to the other’s contentions upon any 
ground whatsoever. 

It is the plaintiff’s contention that: 

1. Plaintiff contends that in or about September to 
December 1364 it entered into a joint venture with the 
defendant for the purpose of obtaining and exploiting 
oil and gas concessions in the Kingdom of Libya: that 
the parties are to share profits, losses and expenses 
therein 25 r /r to plaintiff and 75'// to defendant: that the 
joint venture is to embrace all oil or gas concessions in 
Libya “turned up” by Ferdinand (lalic; and that defend¬ 
ant was to be the manager of the venture and the manag¬ 
ing venturer. 

Plaintiff further contends that on February 20, 1066 
two concessions were obtained in tin* Kingdom of Libya: 
that defendant took the concessions in 'lie name of its 
wholly-owned subsidiary, Occidental of Libya. Inc.; that 
said concessions were “turned up" by Ferdinand ffalie 
or alternatively the defendant interfered with and pre¬ 
vented (lalic from turning up said concessions; that de¬ 
fendant is estopped from contending that (lalic did not 
turn up said concessions; and defendant has waived any 
requirement that (lalic turn up said concessions; that de¬ 
fendant's claimed termination of the joint venture is null 
and void and in breach of its fiduciary duties to the plain¬ 
tiff, and that defendant failed to disclose to and con¬ 
cealed from the plaintiff material matters relating to the 
venture; that defendant waited to advise plaintiff of its 
attempt to terminate the venture until it was too late for 
plaintiff to act with respect to oil concessions in Libya. 
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lo the extent that defendant’s contentions are incon¬ 
sistent with plaintiff's contentions they are denied bv 
plaintiff. 

Defendant has long subsequent to the filing of its pre¬ 
trial memorandum attempted to supplement its contentions 
by setting forth what it says are sections of the law of 
the Kingdom of Libya. Defendant says that at the pre¬ 
trial hearing on April 2d. 1971, the Special Master di¬ 
rected that said alleged provisions of the law should he 
included in defendant’s contentions and that unless de¬ 
nied by plaintiff in the pre-trial order would be deemed 
admitted for purpose of trial. 

The Special Master made no such direction; he merely 
stated that defendant could assert the alleged provisions 
as part of its contentions and if they were not denied 
they would be admitted. The Special Master made no 
order or directive that such would be deemed admitted 
if not denied in the contentions but apparently was stat- 
ng what lie considered the law to be. 

Plaintiff states that it has no reason to believe that 
the provisions are as set forth by defendant and hence 
d denies the same. 

Plaintiff further contends that defendant has failed to 
account to plaintiff for said joint venture and the reve¬ 
nues. profits and expenses thereof. 

2. Plaintiff is entitled to an accounting of the venture 
and of its expenses, revenues, and profits, or in the al¬ 
ternative plaintiff is entitled to recover damages meas¬ 
ured by 25 ( ( of the profits of the venture after eliminat¬ 
ing any and all improper expenses attributed thereto by 
defendant. 

3. (c) See proviso which introduces Item 3(b). 

It is the defendant’s contentions that: 

1. That Exhibit "A” annexed to the complaint did not 
create any joint venture between the parties in that it 
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lack«*<l the legal pre-requisites necessary for the forma¬ 
tion of such a venture. 

2. 1 hat Exhibit “A annexed to the complaint did not 
create any valid enforceable agreement between the 
parties in that it was merely an agreement to agree in 
the future. In that connection, the evidence will show 
that before accepting Exhibit “A" to the complaint on 
behalf ot the plaintiff, Herbert Allen, after consultation 
with counsel, made a major change on the face of said 
exhibit in his own handwriting so as to make it verv 
clear that the amount ot plaintiff's investment in any 
such venture had to be first agreed to by plaintiff before 
defendant could incur any costs on its behalf in connection 
therewith. The evidence will further show that the amount 
of plaintiff’s investment was never mutually agreed upon 
by the parties prior to defendant’s withdrawing its con¬ 
sent to any such arrangement. 

.‘1. I hat Exhibit “A” was terminable at will by either 
part\ and that defendant had elected to terminate the 
same in writing prior to the submission of any sealed 
bid for oil concessions in Libya. In that connection, the 
evidence will show that by letter dated July 16, 1965 de¬ 
fendant terminated whatever relationship it had with 
plaintiff with regard to the subject matter of Exhibit 
“A" annexed to the complaint; that on July 29, 1965 
defendant submitted its sealed competitive bid in accord¬ 
ance with the Libyan Petroleum Law; that on July 31, 
196.) all the sealed bids were opened in the presence of 
the representatives of the various oil companies; that 
between July 31, 1965 and February 20, 1966, the various 
bids were reviewed by the High Council of Petroleum Af¬ 
fairs and by the Full Cabinet of the Kingdom of Libya 
as rerpiired by Libyan law; and that on February 20, 
1966 the Libyan Government announced over the radio 
the granting of two oil concessions to defendant. 






46a 

I'rr-Trinl Order 

4. That defendant’s termination of Exhibit “A” was 
acquiesced in by said plaintiff. In that connection, the 
evidence will show that defendant’s letter of termination 
vas dated July 16. 1965 and that plaintiff never disputed 
or questioned said termination in writing. 

The evidence will further show that subsequent to the 
•eeoipt of said termination letter by plaintiff and to the 
granting of the two oil concessions to defendant by the 
Kingdom of Libya, the plaintiff’s corporation filed an 
1'nderwriters’ Questionnaire dated May 11. 1966 with the 
Securities and Exchange Commission in connection with 
defendant’s Convertible Subordinated Debenture Issue 
involving approximately $1)2.000,000, wherein it repre¬ 
sented that as of May 11. 1900. plaintiff had no material 
relationship with defendant with regard to the Libyan 
oil concessions which were referred to hv defendant in 
ts prospectus issued to the general public. 

The evidence will also show that although plaintiff was 
aware of various expenses incurred by defendant in 
connection with the Libyan oil concessions sub* quent 
to its receipt of defendant’s termination letter, i never 
made any offer to pay its share of said expenses, nor 
made any inquiry with regard to tin* nature and amount 
of these expenses or other expenses incurred by de¬ 
fendant in connection with said concessions, nor did it 
make any provision with regard to said expenses or pay¬ 
ment thereof in any of its financial or tax records or re¬ 
turns. 

The evidence will further show that the first time plain¬ 
tiff made any inquiry with regard to its alleged rights 
under Exhibit “A” annexed to its complaint following 
ts receipt of defendant’s termination letter dated July 
Hi, 1965 was by letter dated January 31, 1967 which was 
prepared by plaintiff’s counsel and forwarded to defend¬ 
ant subsequent to plaintiff’s learning that defendant had 
discovered oil in Libya. 


t 
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•). That plaintiff lias forfeited whatever rights it had 
gainst defendant under Exhibit “A” annexed to its com¬ 
plaint bv reason of its assisting one of defendant’s com¬ 
petitors in submitting a sealed bid in competition with 
defendant’s bid with regard to a certain concession site, 
which was later awarded to said competitor by the Libyan 
Government. Tn that connection, the evidence will show 
that Galic prior to the termination of his services by de¬ 
fendant had offered to assist a German group with the 
knowledge and consent of plaintiff in obtaining oil con¬ 
cessions in Libya, and that a German company known as 
\\ intcrshall had submitted a competitive sealed bid for 
a certain concession which was likewise sought by de¬ 
fendant in its sealed bid, and that the Libyan Government 
had awarded said concession site to Wintershal! and not 
to defendant. 

Plaintiff contends that Exhibit “A” to its complaint 
created a valid and enforceable joint-venture agreement 
between the parties (which defendant disputes); con¬ 
sequently. on plaintiff’s own theory of its case it would 
have violated its fiduciary duty to defendant in assisting 
defendant s competitor in acquiring oil concessions in 
Libya to defendant’s determient and therefore is deemed 
to have forfeited whatever rights it had in the alleged 
joint venture. 

ti. I hat defendant had obtained tin* concessions in ques¬ 
tion as the result of tough competitive bidfling in accord¬ 
ance with Libyan Petroleum Law and not as the result 
of any efforts or intervention of Mr. Ferdinand Galic, 
whose services were terminated by defendant prior to 
the submission of its sealed hid to the Libyan Govern¬ 
ment. 

In that connection, the evidence will show that under 
Libyan Petroleum Law concessions are awarded on the 
basis of sealed competitive bids, and that concessions 
are granted to those applicants who offer the best 
possible terms and advantages to the Kingdom of Libya. 
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Article 7(1), (~) and (7) of the Libyan Petroleum Law 
provided: 


Article 7 


“Applications for Concessions 

"(1) The Ministry of Petroleum Affairs shall 
announce from time to time by notice published in 
the local and World Press the areas in respect of 
which concessions may be applied for. 

“(-) The Ministry of Petroleum Affairs shall by 
notice published in the local and World Press in¬ 
vite those who wish to apply for concessions in 
the areas mentioned in paragraph (1) of this Ar¬ 
ticle to submit their applications in triplicate in 
a sealed envelope delivered to the Main offices of 
the Ministry of Petroleum Affairs. The Ministry 
of Petroleum Affairs shall fix a closing time and 
date for the delivery of the applications and shall 
not consider any application which is delivered 
after such time and date. 


“(7) The applicant may include in his applica¬ 
tion particulars of any economic and financial bene¬ 
fits and advantages and other things which he is 
willing and rble to offer in addition to those stated 
in this Law and Second Schedule hereto.” 

Article fi of the Libyan Petroleum Law provided: 

“Article 5 

“Eligible Applicants 

“(1) The Ministry of Petroleum Affairs shall 
consider applications for permits or concessions 
submitted by eligible applicants only, and in de¬ 
termining the eligibility of any applicants the Min- 
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istry of Petroleum Affairs shall have regard to 
the following: 

“a) The furtherance of the public interest. 

“b) i) The applicant’s compliance with relevant 
laws and regulations. 

ii) his previous activities in the petroleum in¬ 
dustry. 

iii) his previous experience in the conduct of 
similar operations. 

iv) his financial and technical capacity to con¬ 
duct the contemplated operations. 

"(-) I” determining the eligibility of an appli¬ 
cant who is a subsidiary of a company or a mem 
her of a group of companies, there shall be taken 
into consideration the possession of the aforesaid 
qualifications by the parent company or group of 
companies of which he is a member and the extent 
of the* availability to the applicant of such qualifica¬ 
tions.” 

Defendant had requested plaintiff to concede the ac¬ 
curacy of said provisions in the pre-trial order which 
were taken from exhibits marked in the course of the 
depositions, but plaintiff has refused to make such con¬ 
cession. At the pre-trial hearing of April 23, 1{)71, the 
Special Master directed that said provisions he included 
within defendant’s contentions and that unless denied by 
plaintiff in the pre-trial order would he deemed admitted 
for purpose of trial. 

The evidence will further show that all the sealed bids 
were opened in the presence of all concerned, that they 
were processed and reviewed by a working committee of 
three before being forwarded to the High Council of 
Petroleum Affairs in accordance with Libyan Petroleum 
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Law consistin'* <>l niiu* members, fiv** of which are mem 
hers ot the ( ahinet ot Ministers, for its recommendations. 

Article 7(d). (4) and (5) of the Libyan Petroleum Law 
provided: 

“(3) The Ministry will invite resisted |.s/r| mail 
applicants tor concessions to send a representative 
to the Ministry’s offices on a fixed day and hour 
to attend the opening of the applications for con 
cessions. If the representative of the applicant 
tails to attend at the fixed hour and date this 
shall be considered as a refusal of invitation. 
Applications will he opened by those entrusted by 
the Ministry to do so in the presence of the ap¬ 
plicants who accepted the invitation. The first 
copy of each application will be signed by those on 
trusted to open them and by the representatives 
ot the applicants who accepted the invitation. 

(4) It shall not he permissible to amend or 
\ar\ an application after it has been opened and 
signed as mentioned in paragraph (3) hereof. 

(a) I he Ministry shall send a copy of each ap¬ 
plication to the Minister.” 

Article 2 ot the Libyan Petroleum Law provided: 

“Article 1 

“High Council of Petroleum A Hairs 

"(1) A Council shall be formed in the Ministry 
of Petroleum Affairs under the name ‘High Conn 
cil of Petroleum Affairs,’ consisting of: 

“a) Minister of Petroleum Affairs—Chairman 

“b) Minister of Finance—Member 

c) Minister fit National Keonomy—Member 
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<1) Minister <>f Planning and Development— 
Member 

“e) Minister of Industry—Member 

“0 Governor of the Bank of Libya—Member 

“g) Three members with experience in fields of 
Petroleum Affairs or Finance or Economy 
or Industry or Law. They will be appointed 
by the Council of Ministers for two years 
renewable The same decision shall fix their 
remuneration. 

“The Council may ask for the help of any of 
those whose opinion or experience may he required. 

"(2) Tin* High Council for Petroleum Affairs 
shall be concerned with: 

“a) Studying petroleum policy within the State’s 
General Policy. 

b) Studying the best means for preserving and 
exploiting the oil wealth. 

“c> Expressing views on drafts of laws and 
legulations related to Petroleum Affairs as 
well as on matters which the Minister of 
Petroleum Affairs mav present to the Coun¬ 
cil. 

*d) i mpressing views on granting or cancelling 
concessions, accepting or surrendering them 
lift, and on tin* decisions to recourse in arbi¬ 
tration, and on fixing the time for opening 
the applications for concessions. 

“(3) Matters in paragraphs ‘d-e’ should be passed 
to the Council of Ministers for approval before 
any final decision is taken on them. 
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■Article 5 of the Libyan Petroleum Regulations provided: 

"Art. 5 of the Regulation No. 1 of l!Hi4 effective 
8/10/fi4 

Decisions ot tlie Council shall he taken bv a 
majority vote of the members present; in the case 
n| an even vote the President shall have a casting 
vote.” 

Defendant has requested plaintiff to concede the ac¬ 
curacy of said provisions in the pretrial order which were 
taken from exhibits marked in the course of the deposi¬ 
tions, hut plaintiff has refused to make anv such con¬ 
cession. At the pretrial hearing of April 25, 1071, the 
Special Master directed that said provisions he included 
within defendant’s contentions and that unless denied by 
plaintiff in the pretrial order would he deemed admitted 
for purpose of trial. 

I he evidence will further show that the recommenda¬ 
tions of the High Council of Petroleum Affairs were then 
submitted to the hull Cabinet of Libya, consisting of 
i wen tv ministers for their review and final approval. 

Article 22(5) of the Libyan Petroleum Law provided: 

"Art. 22 

“Penalties 

* • » 

(5) Anv public official or employee who has 
been entrusted with or who has come to know of 
any confidential information by virtue of this law 
and who divulges such information shall he liable 
to the penalties provided for in Article *\5fi of 
the Penal Code.” 

Article 23(! of the Libyan Penal Code piovided: 

"Every public official who in breach of the duties 
of his office or hy the abuse thereof divulges of- 
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ficial information which should remain secret or 
who by any means whatsoever facilitates the di¬ 
vulging thereof shall be punished by a penalty of 
detention for a period of not less than four months.” 

Article S of the Libyan Regulations provided: 

"Art. H 

"Ad duties, debates, recommendations and deci¬ 
sions (resolutions) of the Council shall be treated 
as secret with the exception of tin* recommendations 
and resolutions decided to be open by the Council, 
in which case the President of the Council shall 
Publish such recommendations and resolutions in 
the usual manner.” 

Defendant has requested plaintiff to concede the ac¬ 
curacy of said provisions, most of which were taken from 
exhibits marked in the course of the depositions, but 
plaintiff has refused to make any such concession. At 
the pretrial hearing of April 23, 1!»71, the Special Master 
directed that said admissions be included within defend¬ 
ant's contentions and that unless denied by plaintiff in 
the pretrial order would be deemed admitted for pur¬ 
pose of trial. 

The evidence will further show that after the Council 
of Ministers had made their final determinations, the 
award of concessions was officially announced by the 
Libyan Government over the Libyan radio on February 
d(). lfffift, as a result of which defendant received the 
two concessions in suit. 

The evidence will also show that the award to defend¬ 
ant was based entirely upon the merits of its sealed 
submission and that its application was reviewed bv all 
of the members of the High Council of Petroleum Affairs 
as well as by all the Ministers making up the Libvan 
Cabinet solely on the basis of its contents. 
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7. That plaintiff is estopped from asserting any claim 
against defendant with regard to the Libyan oil con¬ 
cessions by reason of its prior representations and ad¬ 
missions to the Securities Kxchange Commission and to 
the general public in connection with defendant's deben¬ 
ture issue disclaiming any material relationship with de 
lendant with regard to said concessions upon which de 
lendant and third parties relied in issuing and in pur¬ 
chasing said debentures. The relevant facts are as fol¬ 
lows: hxhibit “A to the complaint is dated December 
17. !!N)4. On .Inly Hi, l!)(io defendant sent plaintiff its 
termination letter. On July !Wifi defendant submitted 
its sealed hid to the Libyan (Jovernment. On February 
JO. l!)(i(i the Libyan (Jovernment announced tin* granting 
of two oil concessions to defendant. On May 11. IfMifi 
plaintiff disclaimed any material relationship with de¬ 
fendant with regard to said concessions in a written in¬ 
strument filed with the Securities and Kxchange Commis¬ 
sion in connection with defendant's public issue of ap¬ 
proximately $02,000,000 worth of debentures. Plaintiff's 
corporation was one ot the I tiderwritors involved in said 
public issue tor which it received compensation and fees 
as the result of the sale of said securities. The pro¬ 
spectus issued by plaintiff and defendant expressly made 
reference to the two oil concessions awarded by the 
Kingdom ot Libya, which concessions together with plain¬ 
'll! s disclaimer ot interest were relied upon bv the public 
in purchasing defendant’s entire issue immediately upon 
its effective date in July !!»(!(!. On January 31, l!Hi7. 
plaintiff for the first time made an\ claim to said con¬ 
cessions which was rejected by defendant prior to the 
commencement of the instant action. The evidence will 
further show that at no time either prior or subsequent 
to the bringing of the instant action did plaintiff make 
nnv attempt to amend or correct the disclaimer previ¬ 
ously filed with the Securities and Kxchange Commission. 
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8. That by reason ot its delay in asserting any claim 
under Exhibit “A" to its complaint, plaintiff is guilty 
of laches sufficient to bar said plaintiff from maintaining 
the instant action. As shown above, plaintiff iefrained 
from making any claim with regard to the Libyan oil 
concessions until more than eighteen (18) months after 
receipt of defendant’s termination letter. In the interval, 
defendant has changed its position to its detriment by 
reason of plaintiff’s delay, the nature of which appears 
in the deposition of defendant’s chief executive officer 
beginning at page S4fi. 

9. In the course ol the various depositions, piaintiff 
has implied that (lalic bad assisted defendant in acquir¬ 
ing the concessions in question through unlawful and 
illegal means which has been unequivocally and emphati¬ 
cally denied by defendant. In the event, however, that 
plaintiff attempts to renew the implication at the trial, 
then upon plaintiff’s own theory of the case the Court 
would have no alternative but to dismiss its action in 
view of the well-settled principle governing illegal trans¬ 
actions and the refusal of the Court to grant any relief 
to either of the parties other than to leave them in the 
position it finds them. 

10. By its action, plaintiff seeks a proprietary interest 
or a twenty-five percent assignment in defendant’s Lih\an 
oil concessions which is beyond the jurisdiction of this 
Court by reason of Libyan statutory law. 

Article 1 of the Libyan Petroleum Law provides: 

“Article 1 

“Petroleum Property of State 

“(1) All petroleum in Libya in its natural state 
in strata is the property of the Libyan State. 

“(2) No person shall explore or prospect for, 
mine or produce petroleum in any part of Libya,' 
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unless authorized hv a permit or concession issued 
under this Law.” 

Article 17 of the Libyan Petroleum Law provides: 

“Article 17 

“Assignment of Permits and Concessions 

“Permits and concessions shall not he assigned 
except with the written consent of the Ministry 
which may impose any conditions which it may 
deem appropriate in the Public interest." 

Defendant has requested plaintiff to concede the ac¬ 
curacy of said provisions which were taken from exhibits 
marked in the course of the depositions, but plaintiff has 
refused to make any such concession. At tin* pre-trial 

hearing of April 23. 1D71. the Special Master directed 

that said admissions be included within defendant’s con¬ 
tentions ami that unless denied by plaintiff in the pro 
trial order would be deemed admitted for purpose of 
trial. 

11. Plaintiff is neither entitled to an accounting nor 
damages. 

To the extent that plaintiff’s contentions are incon¬ 
sistent with defendant's contentions they are denied by 
defendant. 

4. (a) The exhibits which each party now expects to 

offer at the trial are those identified in the memoranda 

heretofore filed pursuant to local Calendar Pule 13(b) 
in g. Should any party hereafter decide to offer addi¬ 
tional exhibits, prompt notice of that fact shall be given 
to the other party and to tin* Court by serving and 
filing a supplemental pre-trial memorandum. The sup¬ 
plemental pre-trial memorandum may be in a short-form 
statement filed with the deputy clerk for calendars unless 
served at trial, when it is to be filed with the trial Judge. 
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It shall set forth the reason why the exhibit was not 
theretofore identified. No exhibit may be offered at 
trial unless identified in a pre-trial memorandum. 

4. (b) Not applicable. 

4. (c) The parties agree that the following documents 
which are not preceded by a letter of the alphabet and 
which were marked for identification, or which are other¬ 
wise identified in the order are authentic and may be 
received in evidence (each party reserves the right to 
object to any document preceded by the letter “A" on 
all grounds other than authenticity and to any document 
preceded by the letter “B” on all grounds including au¬ 
thenticity) : 

1 ) Defendant’s Kxhihit 12—letter signed by plaintiff 
and defendant December 17, 19(54. 

2) Defendant's Kxhihit 15—letter—plaintiff to defend¬ 
ant, January 31, >9(57 (ofTeied solely as a communication 
of a claim). 

3) Defendant’s Kxhihit 12(a)—letter from defendant 
to plaintiff without the handwritten insertion, dated De¬ 
cember 17. 19(54. 

4) Defendant’s Kxhihit 24. 24A, 24B—letter—plaintiff 
to defendant dated March Hi, 19(55 and enclosures. 

*>) Defendant's Kxhihit 30—letter—defendant to plain¬ 
tiff dated December 2S, l!)(i4. 

<>) A. Defendant’s Kxhihit 31—Telegram to plaintiff— 
October 30, 10(55. 

7) A. Defendant’s Kxhihit 32—letter—defendant to 
plaintiff dated July 1(5, 10(55 and enclosure. 

5) Defendant’s Kxhihit (1-13—letter defendant to Fer¬ 
dinand (lalic dated November 25, 10(54. 
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9) Plaintiff’s Exhibit 1A—letter—defendant to Libyan 
(lovernment dated July 29, 1905. 

10) Plaintiff’s Exhibit 2—letter—defendant to Libyan 
(lovernment dated December 30, 1905. 

11) Plaintiff’s Exhibit 3—letter—defendant to Libya 
dated December 27. 1905. 

12) Plaintiff’s Exhibit 4—document—dated September 
IS, 1904—-defendant and (lalie. 

13) Plaintiff’s Exhibit 0—document—elated September 
IS. 1904—defendant and de Rovin. 

14) Plaintiff’s Exhibit 7—document—elated September 
IS. 1904—Ogbi and defendant. 

15) Plaintiff’s Exhibit S—document—Ogbi. Occidental 
anil defendant dated June 19, 1905. 

10) Plaintiff's Exhibit 9 —letter—Chase Dank to Kaba/i 
dated July 15, 1905. 

17) Plaintiff’s Exhibit 10— Petroleum Weekly, p. 0 
dated August 9. 1905. 

IS) Plaintiff’s Exhibit 15—Cable—(ialic to defendant 
dated July 27, 1905 (offered as communication only). 

19) A. Plaintiff's Exhibit 20—letter—defendant to Prof¬ 
iler—dated November 25, 1904. 

20) A. Plaintiff's Exhibit 30—agreement—defendant 
and Ogbi—February 15, 1905. 

21) A. Plaintiff’s Exhibit 39—agreement—defendant 
and Ogbi—July 20, 1905. 

22) A. Plaintiff’s Exhibit 49—Cable—defendant to (lalie 
—December 14, 1904. 

23) Plaintiff’s Exhibit 03—letter—defendant to Ham¬ 
mer—July 29, 1905 (offered as a communication only). 
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24) Plaintiff's Exhibit 72—letter—plaintiff to defend¬ 
ant dated January 31, 1907 (offered as a eommunication 
only). 

25) Plaintiff’s Exhibit 74—application to Libyan Gov¬ 
ernment—dated July 29. 1905. 

20) Plaintiff’s Exhibit 79—letter Galie to defendant. 
August 2. 1905 (offered as a communication only). 

27) Defendant’s Exhibit 13—letter from defendant to 
plaintiff dated July 10. 1905 (offered as proof of a com¬ 
munication only). 

2S) Letter from defendant to Libyan Minister of Pe¬ 
troleum Affairs dated March 17, 1900 and enclosures 
(other than the Arabic notations and the Arabic enclo¬ 
sures). 

29) Letter in English from defendant to Libyan Min¬ 
ister of Petroleum Affairs dated March 12, 1900. 

30) Letter from Minister of Petroleum Affairs to the 
representative of defendant in Tripoli dated March S. 
1900 (offered only as proof of a communication). 

31) Defendant’s Exhibit 22—letter from Ferdinand 
(Julie to Charles Allen dated S/29/00. 

32) Defendant's Exhibits 29 and 29A, copy of letter from 
plaintiff to defendant dated December 24. 1904 and docu¬ 
ment annexed thereto. 

33) Defendant’s Exhibit 33 for identification—letter 
from plaintiff dated February 11. 1907. if offered solely 
as proof of a communication. 

34) Defendant’s Exhibit 33A for identification, letter 
from defendant to plaintiff dated July 10, 1905, if offered 
solely as proof of a communication. 

35. A. Defendant’s Exh. 2—Letter—Galic to Charles 
Allen, December 2, 1904. 
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3(5. A. DefendantV Kxh. 3—Letter—Herbert Allen to 
(Jalie, September K, 1964. 

37. A. Defendant’s Kxh. 4—Letter—(Julie to Charles 
Allen, August 29, 1904. 

38. A. Defendant's Kxh. f>—Letter—(Jalie to Charles 
Allen. September 7, 1904. 

39. A. Defendant's Kxh. H—Letter—(Jalie to Herbert 
Allen. October 13, 1 907). 

4(1. D. Defendant’s Kxh. SA—Memo- Charles Allen and 
Herbert Allen, October IS. 19(17). 

41. lb Defendant's Kxh. 9—Letter—Kaba/.i to (Jalie. 
February 1(5, 19(!(J. 

42. A. Defendant’s Kxh. II Cable—(Jalie to Charles 
Allen, June 27). 19(5(5 and letter Charles Allen to Hammer, 
July a. 19(5(5. 

43. A. Defendant's Kxh. 14—Memo of Charles Allen. 
June 11. 19(57. 

44. A. Defendant's Kxh. 1(5—Letter. Herbert Allen to 
Hammer, December 9, 1 D(»4. 

4b. A. Defendant's Kxh. 17—Letter- Hammer to Her¬ 
bert Allen. December 17. 19<!4. 

40. A. Defendant's Kxh. 21 — Letter—(Jalie to Charles 
Allen, August 28, 19(i4. 

47. A. Defendant’s Kxh. 2(1—Letter. Herbert Allen to 
Hammer. September 1, 1904. 

45. A. Defendant’s Kxh. 27—Letter—Hammer to Her¬ 
bert Alien. September 5, 19(54. 

49. A. Defendant's Kxh. 28—Letter—Herbert Allen to 
Hammer, September 8, 19(54. 

50. A. Defendant's Kxh. 34—Letter—(Jalie to Charles 
Allen, January 22, 1967). 
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51. A. Defendant’s Exh. 34A—Letter—Galic to Hammer 
January 22, 1905. 

52. A. Defendant’s Exh. K-3—Sunday Ghihli, August 
8, 1905. 

53. A. Defendant’s Exh. (!-3—Letter, Galie to Hammer. 
March 8, 1905. 

54. B. Defendant’s Exh. G-OA—Bank Transfer, March 
11. 1905. 

55. B. Defendant’s Exh. G-7—Bank Transfer, October 
5, 1904. 

50. B. Defendant’s Exh. (1-8—Bank Transfer, March 
11, 1905. 

57. B. Defendant’s Exh. (1-9—Letter, Galic to Enion 
Banque, March 8, 1905. 

58. A. Defendant’s Exh. (1-10—Letter, Galic to Ham¬ 
mer October 1, 1904. 

•>9. B. Defendant's Exh. <1-11—Letter, Galic to Union 
Banque, October 5, 1904. 

(it). A. Defendant’s Exh. (1-15-—Letter, Galic to Vaughan 
March 8, 1905. 

01. A. Plaintiff’s Exh. K-l—Book entitled “Money, 
Money, Money”. 

02. B. Plaintiff’s Exh. K-2—Letter—Kabazi to Galic. 
February 10, 1900. 

03. B. Plaintiff’s Exh. (1-3—Draft, September 22, 1904. 

04. A. Plaintiff’s Exh. (1-4—Check—Galic to Ogbi. Sep¬ 
tember 17, 1904. 

05. B. Plaintiff’s Exh. G-5—Letter—Galic to Union 
Suisse, October 5, 1904. 
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00. A. Plaintiff's Kxhihit <1-7—Letter—Oghi to (lalie, 
September 28, 1904. 

07. B. Plaintiff’s Kxh. (1-8—Letter—(lalie to Ogbi, Octo- 
ber 19, 1904. 


08. A. Plaintiff's Kxh. (1-9— Letter—Ogbi to (lalie, No¬ 
vember 0, 1904. 


09. A. Plaintiff’s 
November 28, 1904. 

Kxh. 

(1-10—Letter—Ogbi to 

(lalie. 

70. A. Plaintiff's 
March 5. 1905. 

Kxb. i 

11-11—Vaii" l '!»»> to (lalie. 

Letter 

71. A. Plaintiff's 
March 30. 1905. 

Kxb. 

(1-15- lalie to 

()gbi 

72. A. Plaintiff's 
April 2, 1905. 

Kxb. 

(1-10—Letter—Oghi to 

(lalie 

73. A. Plaintiff's 

Kxh. 

<• 28—Cable from (lalie 

. Mav 


23, 1907. 

74. B. Plaintiff's Kxb. (1-29—Letter—(lalie to Charles 
Allen. May 31. 1907 

7a. A. Plaintiff's Kxb. < 1 20— Letter—(lalie to Hammer, 
August 2, 1905. 

70. A. Plaintiff's Kxb. (1-22—Letter— lioyall. Koegel to 
Occidental, Mareli 15, 1900. 

77. A. Plaintiff's Kxb. (1-23— Cheek— Hammer to (lalie, 
August 20. 1900. 

78. B. Plaintiff’s Kxh. <1-24— Charles Allen to (lalie, 
December 2, 1900. 

79. B. Plaintiff's Kxh. (1-25—Letter—(lalie to Charles 
Allen, December 0, 1900. 

80. B. Plaintiff’s Kxh. (1-20—Letter—(lalie to Charles 
Allen (enclosure), January 12. 1907. 
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HI. B. Plaintiff s Kxh. (5-27—Letter—(Ialic to Charles 
Allen (enclosures) May 22. 1967. 


82. A. 
January 

Plaintiff’s Kxh. 
22. 1965. 

12—Letter—(Jalic 

to 

Hammer, 

83. A. 
January 

Plaintiff’s Kxh. 
21. 1965. 

13—Letter—(ialic 

to 

Hammer, 

84. A. 

Plaintiff’s Kxh. 

14—Letter—(ialic 

to 

Hammer, 


March 8 , 19(55. 

85. A. Plaintiff s Kxh. 18—Letter—Hammer to Charles 
Allen, April 5, 19(57. 

8(5. A. Plaintiff’s Kxh. 19—Letter—Charles Allen to 
Hammer. April 11 , 1967. 

87. A. Plaintiff’s Kxh. 31—Memo signed by Ogbi. Sep¬ 
tember 4, 1965. 

88 . A. Plaintiff’s Kxh. 33—Cl reck—Hammer to (Jalic, 
September 18. 19(54 

89. A. Plaintiff’s Kxh. 34—Note signer! by Ogbi 

90. A. 1 laintiff s Kxh. 35—(!a ,c to Occidental (cable) 
June 25, 1966. 

!»1. A. Plaintiff’s Kxh. 42—Letter— Blom to Ogbi. April 
23. 1965. 

92. A. Plaintiff’s Kxh. 43—Letter—Ogbi to Blom 
(end.). April 5, 1965. 

93. A. Plaintiff’s Kxh. 44—Letter—Blom to Ogbi, March 

25. 1965. 

!>4. A. Plaintiff’s Kxh. 45—Letter—(Jalic to Hammer. 
August 26 , 1966. 

95. A. Plaintiff’s Kxh. 46—Release by (ialic, August 

26, 1966. ' h 
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96. A. Plaintiff's Kxh. 52—Letter—Hammer to Dunlap, 
August 10, 1004. 

07. A. Plaintiff's Kxh. 53—Letter—Brenner to Oghi, 
August 17, 1004. 

OH. A. Plaintiff's K.xli. 54—Letter—Oghi to Brenner, 
August 10, 1004. 

00. A. Plaintiff’s Kxh. fifi—Letter—-de Bovin to Brenner, 
September 12, 1004. 

1(M). A. Plaintiff's Kxh. 50—Letter—Oghi to Occidental, 
August 14. 1004. 

101. A. Plaintiff’s Kxh. 57—Letter—Oghi to Brenner, 
August 14. 1004. 

102. A. Plaintiff’s Kxh. 04—Letter—Oalie to llaiuiner 
(enclosure) March S, 1005. 

103. A. Plaintiff s K.xli. 05—Letter—(laiie to Hammer, 
October 1, 1004. 

104. A. Plaintiff’s Kxh. (iS—Herbert Allen to Hammer, 
September 1. 1004. 

105. A. Plaintiff’s Kxh. 00—Herbert Allen to Hammer, 
September H. 1004. 

100. A. Plaintiff’s Kxh. 70—Letter—Herbert Allen to 
Hammer. December 0. 1904. 

107. A. Plaintiff’s Kxh. 73-—Vaughan report 

108. B. Plaintiff’s Kxh. A-l—Agreement re “On the 
(’rest of the Dune”, .July 31, 1005. 

109. B. Plaintiff’s Kxh. A-2—Bank deposit. August 5, 
1905. 

110. B. Plaintiff’s Kxh. A-3—Weeeipts for mouov, De¬ 
cember 18. 1905. 

111. B. Plaintiff’s Kxh. A-4—Newspaper, August 5,1905 


6ba 


Pre-Trial Order 


112. B. Plaintiff's Kxh. A-5—Bank statement, August 
21, 1965. 

113. B. Plaintiff’s Kxh. A-6—(.'able—Kahazi to A rata, 
February 26, 1966. 

114. B. Plaintiff's Kxh. A-7—Cable. Kahazi to Mancini, 
.June 9, 1966. 

115. B. Plaintiffs Kxh. A-8—Cable—Kahazi to Arata 

(f) 

116. B. Plaintiff’s Kxh. A-9—Letter—Kahazi to Arata, 
October 22, 1965. 

117. B. Plaintiff’s Kxh. A-10—Letter—Kahazi to Arata, 
March 18, 1966. 

118. B. Plaintiff’s Kxh. All—Letter—(Jalic to Arata, 
April 7. 1966. 

119. B. Plaintiff’s Kxh. A-12—Letter—(Jalic to Arata, 
May 24, 1966. 

120. B. Plaintiff's Kxh. A-13—Letter—(Jalic to Arata, 
June 7, 1966. 

121. B. Plaintiff’s Kxh. A-14— Letter—Kahazi to Arata, 
December 1965 

122. B. Plaintiff's Kxh. A-15—Letter—Kahazi to Arata, 
December 5, 1965. 

123. B. Plaintiff’s Kxh. A-16—Letter—Kahazi to Arata 
January 19, 1966. 

124. B. Plaintiff’s Kxh. A-17—Letter—Kahazi to Arata, 
February 3, 1966. 

125. B. Plaintiff’s Kxh. A-18—Letter—Kahazi to Arata 
March 19, 1966. 

126. B. Plaintiff’s Kxh. A-19—Cable—Kahazi to Arata 
March 22, 1966. 
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1-7. 15. Plaintiffs Kxh. A-20—Letter— Kaba/.i to A rata, 
March 30, 1966. 

128. B. Plaintiff’s Kxh. A-25—Letter—(ialie to Arata, 
October 9, 1905. 

129. B. Plaintiffs Kxh. A-20—Letter—Scala to Arata, 
December 2, 1965. 

1.50. B. Plaintiff’s Kxh. A-27—Letter—Knba/.i to Arata, 
May 24, 1965. 

131. B. Plaintiff’s Kxh. A-2S—Letter—Kaba/.i to Arata, 
March 10. 1966. 

132. B. Plaintiff’s Kxh. A-29—Film, “Crest of the Dime” 

133. 15. Plaintiff’s Kxh. A-30—-Newspaper Article, Octo¬ 
ber 12, 1965. 

134. 15.—Copy ol bill of Hotel laddan to (ialie, Febru¬ 
ary 19th and 20th, 1966. 

135. B. Invoice for airplane ticket to Lihva, February 
19. 1966, attached to (Jalic’s deposition. 

136. B. Receipt dated October 28. 1965, (ialie to Arata. 

13i. 15.—Receipt dated August 11. 1965. (ialie to Arata. 

138. A.—Letter—Vaughan to Lawler, April 7, 1965. 

139. A.—Letter—Lawler to Vaughan, April 12, 1965. 

140. A.—Cablegram. Hammer to Lawler, June 13, 1965. 

141. A.—Letter, Blom to Lawler. August 10, 1965. 

142. A.—Letter. Blom to Lawler, September 1, 1965. 

143. A.—Letter, Lawler to Blom, September 6, 1965. 

144. A.—Letter. Hammer to the Prime Minister of 
Libya, July 16, 19'i3 and enclosure. 

145. A.—Letter, Urey to Lawler, December 16, 1963. 
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146. A.—Letter, Lawler to Grey, February 22. 1064. 

147. A.—Letter, Grey to Lawler. February 26, 1064. 

148. A.—Letter. Lawler to Hammer, October 23. 1064. 
140. A.—Letter, Vaughan to Lawler, October 27, 1064. 
150. A.—Letter. Lawler to Hammer, November 2, 1064. 
150. A.—Letter, Lawler to Vaughan, November 2, 1064. 

152. A.—Letter, Vaughan to Lawler, November 10. 1064. 

153. A.—Letter. Lawler to Hammer, January 8, 1065. 

154. A.—Gable, Vaughan to Lawler. March 26, 1065. 
15o. A.—Letter, Lawler to Vaughan, March 20, 1065. 

156. A.—Letter, Lawler to Vaughan, April 12. 1065. 

157. A.—Letter, Lawler to Hammer, April 22, 1065. 
153. A.—Letter, Vaughan to Lawler, April 30, 10( 5. 
150. A.—Certificate, dated July 24, 1060. 

160. A.—Haring report, dated October 14. 1070. 

161. A.—Defendant’s Kxhibit 1, Item 4 thereof, memo 
of dates. 

162. A.— Deiendant's Kxh. 18, underwriters' question¬ 
naire, May 11, 1066. 

163. A.—Defendant’s Kxh. 10, list of officers of Allen 
& Co., Inc. 

164. A.—Defendant’s Kxh. 20, list of directors of Allen 
& Co., Inc. 

165. A.—Defendant’s Kxh. 35, prospectus dated June 
17, 1966. 

166. A.—Defendant’s Kxh. 36, pages of Wall Street 
Journal of January 31, April 7, and June 1, 1967. 
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Ki7. A.— Defendant's Kxh. 37. page of New York Post 
of January 18. 10(17. 

1<>8. A.—Defendant's Kxh. 3S. list of stockholders of 
Allen iV Co.. Tne. 

100. A.—Defendant's Kxh. 30. in part. Art. Ill, §J and 
Art. IV §§ . a of hv-laws of Allen & Co., Ine. 

170. A.—Defendant’s Kxli. 41. financial statements of 
p’-intiff. 

171. B.— Defendant's Kxh. K-l. photograph 

173. B.—Defendant's Kxli. K-2. photograph 

173. B.—Defendant’s Kxh. K-4, photograph 

174. B.—Defendant's Kxh. K-a. photograph 

17a. B.—-Defendant's Kxh. K-0. photograph. 

17(i. A.—Defendant's Kxh. K-S, document entitled “Lift- 
van Petroleum Law". 

177. A.— Defendant’s Kxli. K-0. document entitled “Lib¬ 
yan Petroleum Law", August 1, 100a 

175. A.—Letter, dated March 30, (Jalic ( ?) to de Bovin. 

170. A.—Letter dated August S, (Jalic (?) to de Bovin. 

ISO. A.—Letter dated June S, (Jalic ( ?) to de Bovin. 

INI. A.-Letter dated July 10. (Jalic (?) to de Bovin. 

1S2. A.—Letter dated July 13 ( ?). (Jalic ( ?) to de Bovin. 

183. A.—Letter dated September IS. (Jalic (?) to de 
Bovin. 

184. A.—Letter dated September 30, (Jalic (?) to de 
Bovin. 

18a. A.—Letter dated October 8, (Jalic (?) to de Bovin. 

180. A.—Letter dated December 3, (Jalic ( ?) to de Bovin. 


/ 
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187. A.—Letter dated November 29, (Jalie (?) to de 
Rovin. 

188. A.—Letter dated June 2, <Jalie (?) to de Rovin. 

189. A.—Letter dated April 7, (Jalie (?) to de Hovin. 

190. B.—Pages Hi-17 of prospectus dated February 20, 
1962. 

191. B.— Pages 10-13 of prospectus of Continental Tele¬ 
phone Co. 

192. A.—Letter, plaintiff to defendant, August 2, 1966. 

193. A.—Letter, defendant to Katz, Zuckennan, August 
12, 1966. 

194. —Defendant’s Exhibit (J-14-—letter Herbert Allen to 
(Jalie, dated January 4. 196') and enclosure. 

195. B.—Defendant's Kxhibit (J-17, document supposedly 
between de Hovin and (Jalie dated September 22, 1964. 

196. A.—Defendant’s Kxhibit (J-25—letter (Jalie to de 
Hovin dated April 21. 

197. A.—Defendant’s Kxhibit (J-31—letter (Jalie to de 
Hovin—January 13, 1965. 

19S. A.—Defendant’s Kxhibit <J-33—Cable—(Jalie to de 
Hovin—January 4, 1965. 

199. B.—Defendant’s Kxhibit (J-42—letter (with hand¬ 
written changes) (Jalie (?) to de Hovin dated March 19, 
1965. 

200. A. —Defendant’s Kxhibit (J-46—(only par. 3d)—let¬ 
ter (Jalie to de Hovin—April 7. 

201. A.—Defendant’s Kxhibit (J-48 (first paragraph and 
first sentence of second paragraph only)—letter (Jalie to 
de Rovin—February 22. 

202. A.—Defendant’s Exhibit (J-49 (paragraphs first and 
fourth only)—letter Galic to de Rovin dated March 15. 


i 
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‘J03.—Plaintiff's Kxhibit lit!—l**ttt*r Occidental of Libya, 
Inc. to Minister of Petroleum Affairs Kabazi dated Feb¬ 
ruary 25, 10(1(1, together with postal receipt. 

-04.—Plaintiff's Kxhibit 71—letter Herbert Allen to 
l)r. Hammer dated December 24. P)(i4. 

-0o.-—Plaintiff’s Kxhibit 74A—Part of Bid Application 
lor Concessions entitled “Agricultural Proposal For the 
1 nited Kingdom of Libra (Fertilizer & Kufra Oasis Proj¬ 
ect)”. 

-Oti. A.— Plaintiff's Kxhibit 70—Preferences for Con¬ 
cessions. 

207. B.—Concession Contract. 

208. B.—Concession Contract. 

•i. I he parties agree that the* witnesses whom each 
party now intends to call, along with the specialty of 
experts to lie called, are those listed in the memoranda 
heretofore filed pursuant to local Calendar Rule 13(b) 
111(h). Should any party hereafter decide to call any 
additional witnesses, prompt notice of their identity 
shall be given to each other party and to the Court b\ 
serving and filing a supplemental pre-trial memorandum. 
The supplemental fire-trial memorandum may be in a 
short form statement filed with the deputy clerk for 
calendars unless served at trial, when it is to be filed with 
the trial Judge. It shall set forth the reason why the 
witness was not theretofore identified. Xo witness may 
be called at trial unless identified in a pre-trial memo¬ 
randum. 

fi. 1 he parties agreed to limit the number of expert 
witnesses as follows: 

Of the witnesses listed in the parties' pre-trial memo¬ 
randa, plainti ff agrees to call no more than two expert 
witnesses on any one issue and defendant agrees to call 
1,0 wore than four expert witnesses on any one issue. 
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i- 1 lie following are all of the claims for damages 
or tor other relief asserted by the plaintiff in this ac¬ 
tion, as of the date of this conference: for an account¬ 
ing or tor damages tor breach of contract in the sum 
of $100,000,000. together with such further damages 
as may have accrued since the date of the service of 
the complaint herein. 


S - T,l< ‘ P ai 'ti<*s also agreed on the following matters: 

a) The trial of this action is limited in the first 
instance to the issue of liability and the issues 
relating to any accounting or to damages are to 
await the trial on the issue of liability. 

h) I he plaintiff expects that it will require ten 
days of trial for its case and the defendant ex¬ 
pects that it will also require ten davs for its de¬ 
fense. 


X 1 lamtifl contends that the issues to be tried as 
trained by the pleadings are those set forth in subdi¬ 
vision A, infra, while defendant contends that such is¬ 
sues are as set forth in subdivision B. infra. Neither 
party concedes that the triable issues are as contended 
by the other party. 


A. 

1) Was the plaintiff offered the opportunity by 
Ferdinand (ialic to acquire or participate in the 
acquisition of oil and gas concessions in the King¬ 
dom of Libya! 

2) Did the plaintiff apprise the said defendant 
of the said opportunity and did the defendant in¬ 
dicate to the plaintiff that the plaintiff would have 
the right to participate in all projects undertaken 
bv defendant in the Kingdom of Libya? 
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'■') Did tlic plaintiff introduce Ferdinand (Jalic 
to the defendant in order that the parties might 
utilize* (Jalic’s intervention services in relation to 
the obtaining of oil and gas concessions in the 
Kingdom of Libya? 

4) Did the parties enter into an agreement pur 
suant to which the parties, through a joint ven¬ 
ture or otherwise, were to acquire, develop, ex 
pi ore and exploit oil and gas concessions in tin* 
Kingdom of Libya? 

•») Did Ferdinand (Jalic turn up two oil conces¬ 
sions of the Kingdom of Libya or alternatively 
did the defendant interfere with or prevent Fer¬ 
dinand (Jalic from turning up such concessions? 

(i) Is the defendant estopped from asserting that 
I*erdinand (ialic did not turn up the said two con¬ 
cessions? 

7) Did the defendant waive the condition of the 
joint venture agreement that Ferdinand (Jalic turn 
up the concessions? 

s ) Did the detendant compensate Ferdinand (Jalic 
tor the services performed by Ferdinand (Jalic 
with respect to the concessions? 

!•) Did the defendant exclude the plaintiff from 
all interest in and to the said concessions and in 
and to tin* oil wells, oil reserves and oil produced 
or to be produced therefrom and has the defend¬ 
ant excluded the plaintiff from all profits and 
benefits derived and to be derived therefrom? 

10) Did the plaintiff demand an accounting with 
respect to tin* venture from the defendant and 
did the defendant refuse to so account? 
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B. 

1) Whether Exhibit “A” annexed to the com¬ 
plaint created a valid and enforceable joint ven¬ 
ture agreement between the parties? 

2) If so, whether defendant had the right to 
terminate Exhibit “A” without liability on July 
16, 1965, which was prior to the submission of 
sealed bids by defendant for oil concessions in 
Libya? 

3) If not, whether plaintiff acquiesced in de¬ 
fendant’s termination by its subsequent conduct 
and silence? 

4) If not, whether plaintiff, directly or indi¬ 
rectly. assisted one of defendant’s competitors in 
acquiring a concession in Libya in which defend¬ 
ant was likewise interested? 

o) It so, whether such assistance rendered with¬ 
out the knowledge or consent of defendant con¬ 
stitutes a complete defense to plaintiff’s claim 
against defendant under Exhibit “A” to its com¬ 
plaint ? 

6) If not, whether defendant had acquired the 
two concessions in Libya as tbe result of the inter¬ 
vention and efforts of Ferdinand Galic, rather than 
through any efforts of its own? 

7) If so, whether Ferdinand Galic bad acquired 
said concessions for defendant through the use of 
illegal, unlawful and improper means? 

8) If so, whether such conduct renders Exhibit 
“A” illegal and unenforceable by plaintiff in this 
action ? 
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•M 11 not, whether plaintill is estopped from as¬ 
serting any claim against defendant with regard 
to the Libyan oil concessions by reason of its prior 
disclaimer to the Securities and Kxchango Commis¬ 
sion and to the general public in connection with 
defendant s public issue involving approximately 
$(•2,000,00(1 of debentures? 

10) If not, whether plaintiff lias been guiltv of 
•aches and unclean hands sufficient to bar it from 
maintaining the instant action in a court of 
Mjuity? 

11) II not, whether this Court is .jurisdiction- 
ally empowered to grant plaintiff an assignment 
eipial to a twenty-live (27)) percent interest in 
defendant s Libyan oil concessions, notwithstanding 
Libyan Statutory law to the contrary? 

Dated: New York. New York 

1071. 

So Ordered 


Consented to: 

Sam mi. X. (ikkknspoon 
and 

P0U.ACK & SlNOKR 
By Daniel A. Pollack 
A Member of Said Firm 
Attorneys for Plaintiff 


r. s. n. j. 
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Opinion as Amended. 

IJNITKD STATKS DISTRICT COURT, 

Southern District ok New York. 

ISamk Title.] 

Katon, Van Winkle & (Jreenspoon, Ksqs., 000 Tliinl 
Avenue, New York, New York 10016, Attorneys for 
Plaintiff; .John Van Yoorhis, Ksq., Samuel N. (Jreen¬ 
spoon, Ksq., Daniel A. Pollack, Ksq., Paul Z. Lewis, 
Ksq., Of Counsel. 

Phillips, Nizer, Benjamin. Krim & Halloa, Ks(|s., 40 
West 87th Street, New York, New York 10010, Attorneys 
for Defendant; Louis Nizer, Ksq., Neil A. Pollio, Ksq., 
(Jeorge Berger, Ksq.. Mitchell, Silberlierg & Knnpp. Ksqs., 
Los Angeles. California. Arthur (iroman, Ksq., of Coun¬ 
sel. 


Howard Wkinkklo, 1). 

Plaintiff is a limited partnership which is and has been 
••ngaged in the business of investment banking; its man¬ 
aging partners are Charles Allen, .Jr. and Herbert Al¬ 
len, Sr., brothers. 'Pile defendant is a corporation en¬ 
gaged in promoting various projects including the ac¬ 
quisition and exploitation of oil concessions; its principal 
executive officer is Dr. Armand Hammer. 

Plaintiff seeks to recover in excess of one hundred mil¬ 
lion dollars upon a claim of breach of a joint venture 
with defendant to acquire and exploit oil concessions in 
the Kingdom of Libya, or for an accounting of profits. 
The defendant denies the existence of a valid and en¬ 
forceable agreement, contending that the arrangement of 
the parties was an agreement to agree in the future 
which never ripened into a binding arrangement and that 
if an agreement was in effect, a material term was not 
performed; in addition, it sets up various defenses, in- 
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(•hiding termination of tin* alleged agreement hv consent 
and acquiescence, laches, and estoppel. 

The litigation has been somewhat protracted from its 
start. The pretrial proceedings, including the oral depo¬ 
sitions of the parties and witnesses, interrogatories and 
answers thereto, documents produced under discovery, 
requests for admissions and other pre-trial activities pro¬ 
duced in advance of trial a record of thousands of pages. 
The trial itself took twenty-one trial days, with a tran¬ 
script of testimony totaling over 3.000 pages 1 and with 
several hundred exhibits in evidence. Since the trial 
was to the court, some testimony and a number of ex¬ 
hibits, which upon their face include hearsay matter and 
self-serving declarations, were received with the observa¬ 
tion that the court’s determination of the issues would 
be uninfluenced thereby and that only proper evidence 
would be considered. 1 

Despite the very voluminous record, the issues to be 
decided are comparatively simple—at least so they ap¬ 
pear to this court—although the parties relentlessly pur¬ 
sued many matters which are of minimal consequences 
to what tm* court finds are the three basic issues: 1 
(1) was there a valid and enforceable contract of joint 
venture between the parties: (2) if so. did Ferdm id 

'Referred to hereafter as Trial Record, T.R. 

‘Iteiet v. Quebec Papir Salts d' Transportation Co., 340 F. 2d 
34, 38 (2d Cir. 1965); Vnited States i 1 96 Corp., 264 F. 2d 
704. 709 (2d Cir.), cert, denied. 361 U. 8. 817 (1959); Vnited 
States v. 1.291.83 Acres of Land. 411 F. 2d 1081, 1086 (6th Cir. 
1969); New York Life Ins. Co. v. Harrington, 299 F. 2d 803, 
806 (9th Cir. 1962); Commonwealth Edison Co. v. Allis-Chalmers 
Co.. 40 F.R.D. 96, 101 (N.D. Ill. 1966) ; 9 C. Wright & A. Miller, 
Federal Practice and Procedure, 52412 (1971). See also T.R., 
pages 92. 427, 465, 2973, 2979. 

’E. g„ T.R., 422. 456, 2803, 2978; also PASSIM. 
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(ifilic, as the amended complaint alleges, “turn up" the 
concessions granted hy the Libyan government to the 
defendant, which are the subject of plaintiff’s claim; ami 
(.") assuming a valid agreement, was it terminated with 
plaintiff's consent and acquiescence. As to the first two, 
the plaintiff has the burden of proof;" as to the third, 
the burden of persuasion is upon the defendant. Thus, 
even it plaintiff establishes the existence of an agreement 
as alleged, in the event it was terminated with plaintiff’s 
acquiescence there would be no basis for recovery. So, 
too, if the defendant sustains its defense of estoppel or 
laches plaintiff would 1 m* barred from a recovery. 

1 HK Al.l-.KOKI> AuRKKM KNT OK JoiXT Vf.XTURK 

I'.arly in l!)f>4, in Paris, Prance, a “General” deRovin 
advised one Ferdinand Galie that he had powerful con¬ 
tacts in Libya to obtain oil concessions there. Galie, a 
long lime friend of the Allens, conveyed this informa¬ 
tion to them and portrayed deRovin as a man of great 
influence in Libya. Herbert Allen in turn communicated 
with I)r. Arinand Hammer, advising they had a friend, 
Galie, who, with associates, could deliver oil concessions 
in Libya where Occidental was interested in acquiring 
concessions, having previously submitted proposals there¬ 
for. Thereafter, in September 1.W4, at London, Hngland. 
Herbert Allen, Sr.. Arinand Hamer, “General” de¬ 
Rovin. Ferdinand Garlic and one Taber Ogbi, a Libyan 

4 In various documents in evidence, Galie’s name is spelled 
“Galie” and “Gallic.” However, by the time of trial, the par¬ 
ties appear to have settled on the form of spelling which appears 
throughout this opinion. 

"See Bowen v. Eorgan, 259 N. Y. 267, 269 (1932); Uni- 
Serv Carp. v. Fredo. 279 N. Y. S. 2d 510, 53 Misc. 2d 644 (App. 
T 1967); Runno v. Smith , 159 N. Y. S. 2d 859, 861, 5 Misc. 2d 
366 (Sup. Ct. 1957); Modica v. Battista, 339 N. Y. S. 2d 599 
602, 72 Misc. 2d 763 (Dist. Ct. 1972). 
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who also was represented to be influential in Libyan af¬ 
fairs, met at different meetings over a 2-day period. 
The result was twofold: (1) the defendant confirmed in 
writing on September IS. 1<)(54 separate arrangements it 
had made with (lalic, “General" deRovin and Ogbi to 
render services relating to Occidental obtaining oil con¬ 
cessions in Libya: (2) Herbert Allen. Sr. and Hammer 
had discussions upon which plaintiff bases its claim 
that an agreement was reached to form a .joint venture 
to acquire and exploit oil concessions in the Kingdom 
of Libya. No writing was then signed; plaintiff alleges 
the agreement was sealed by a handshake between Allen 
and Hammer: that its terms provided, as the amended 
complaint alleges, the* parties would share all conces¬ 
sions “turned up'* by (lalic on tin* basis of a 25% in¬ 
terest to plaintiff and 75% interest to defendant with 
profits and costs to be shared in the same proportion. 
The defendant denies that such an agreement was reached. 
Tin* complaint further alleges that on December 17. 1!M!4 
a memorandum was signed in relation to their agree¬ 
ment. 'This refers to a letter bearing that date sent by 
Hammer to Herbert Allen which states in part: 

“Confirming our recent conversation regarding 
possible concessions in Libya, we agree to the same 
arrangements with you on the possible second con¬ 
cessions as on the first concessions, namely. Occi¬ 
dental will share on tin* basis of 75% for us ami 
25% for you on anything Ferdinand Gallic turns 
up. This includes sharing costs and profits." 

Herbert Allen, after consultation with an attorney for 
plaintiff, made a handwritten change in the above letter 
by the intersection of the phrase “to be mutuallv agreed 
upon" following the words “costs." Allen then initialed 
and returned it to Hammer with a letter dated Decem¬ 
ber 24. 19f>4, and where lie stated: 
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"I am returning herewith your letter of De¬ 
cember 17th in duplicate with just one major 
change and that is, that the cost should he ‘to he 
mutually agreed upon’, and I have initialed same. 

• • #♦» 

The change made by Herbert Allen was accepted, and 
initialed by Hammer who returned the letter to plain¬ 
tiff on December 28, 1964. 

The foregoing recital of facts is not in dispute; also, 
it is not disputed that the “first concessions” referred 
to in the letter of December 17 are the two conces¬ 
sions bid for and- eventually granted to defendant that 
are the subject of this lawsuit. Plaintiff contends that 
the December 17 letter with its handwritten insertion of 
the words “to be mutually agreed upon” merely memorial 
i’/.ed certain provisions of the September Hi, 1964 agree¬ 
ment concluded at London, Kngland. In summary, it 
is contended that Herbert Allen for plaintiff and Armand 
Hammer for defendant then and there orally entered 
into an agreement for the acquisition and development of 
oil concessions in Libya, the specific terms of which 
were: (1) the plaintiff and defendant were co-ventures 
with respect to areas numbered .12 and '9," on the basis 
of a 2")% interest to plaintiff and a 75% interest to de¬ 
fendant; (2) plaintiff would contribute, upon being billed 
by defendant. 25% of the costs thereof and defendant 
would contribute 25% of such costs, (3) profits and losses 
would be shared 25% by plaintiff and 75% by defendant; 
(4) defendant would manage the venture and handle all 
necessary details and would hill plaintiff for its share 
of the costs: and (5) that either in September 1964 or 
sometime afterwards but prior to December 17. 1964 

"Defendant was awarded the concessions for Blocks 42B and 
44 which were carved out of Released Area 59 which had been 
mentioned at the London meetings. 
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the foregoing agreement was amended so as to provide 
that the costs should he mutually authorized.' 

Defendant, on the other hand, denies that a joint ven¬ 
ture agreement was reached in London or thereafter or 
that the parties even discussed at London that defend¬ 
ant would he managing partner of such a venture. Ham¬ 
mer's version is that Allen stated that Allen & Com¬ 
pany wanted to participate to the extent of 25%, which 
was acceptable to him provided the concessions were ob¬ 
tained by (lalic, further, that Allen & Company would 
make an investment proportionate to its percentage, but 
Allen said his firm was not ready to make a heavy risk 
investment unless the amount was mutually agreed upon 
in advance; that Allen ‘‘wanted freedom of action of de 
ciding if they wanted to put up their money or if they 
didn’t want to put up their money at any stage,” 8 which 
also was agreeable to Hammer. The defendant further 
contends, and in support of his position points to Charles 
Allen’s testimony at the trial," that the December 17 let 
trr contains their total arrangements regarding the Lib¬ 
yan oil concessions. The defendant’s further position is 
that even accepting plaintiff's contention that an agree¬ 
ment was reached in September, later memorialized in 
December l!>f)4, that it simply reflected an agreement 
to agree in the future since the costs of the project, a 
vital term, remained subject to mutual agreement. 

It may readily be acknowledged that New York law 10 on 
the issue is not sharply defined so that there may be 
certitude of judgment. It is clear, however, that the 

’Plaintiff’s Proposed Findings 32, 33. 

"T.R., 804-05. 

"A position disavowed by his own counsel. See •‘Plaintiff’s 
Contentions as to the Contract Between the Parties” pages 7-8. 

'"The parties agree that since jurisdiction is based upon 
diversity of citizenship, the substantive law of New York applies. 
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court’s inquiry does not “come to a full stop as soon 
as the phrase ‘to he mutually agreed upon’ is encoun¬ 
tered.”” This court is of the view that the New York 
courts would find the answers to two questions decisive as 
to whether the parties here entered into an enforceable 
contract: (1) Did the parties intend to enter into a hind- 
in*? contractual relationship, even though material 
term was “to he mutually agreed upon” in the future, 
or did the parties intend the “contract” to he binding only 
it they did thereafter in fact arrive at a mutually satis¬ 
factory agreement as to the term?” If the answer to 
the first part of the question is no and the second part 
yes, the agreement is incomplete and unenforceable: if 
the answers are the reverse, there may be an enforceable 
contract depending on the answer to the second or fol¬ 
lowing question. (2) Assuming the parties intended to 
enter into a binding contractual relationship, are there 
sufficiently objective criteria whereby a court can deter¬ 
mine—in ellect, fill in—the blank or open terms?” Here, 
the questions are close anil the cases cited by the re¬ 
spective parties offer no solution; the instant case must 
be decided upon its own facts. 

"Way Metropolitan Corp. v. Mai/ Oil Burner Carp , 290 X Y 
260. 265, 49 X. E. 2d 13 (1943). 

,1! .See May Metropolitan Corp. v. May Oil Burner Corp., 290 
X. \. 260, 264. 49 X. E. 2d 13 (19431; Mayer v. McCreary 119 
X. Y. 434, 23 X. E. 1045 (1830); Bark Inn notet, /wo.. v 
Messing, 224 X. Y. S. 2d 179 (Sup. Ct. 1962). See also A ns, rye 
v. Kane. 244 X. Y. 395, 155 X. E. 683 (1927); St. Regis Paper 
Co. v. Hubbs rf- Hastings Paper Co., 235 X. Y. 30 36 138 X E 
495 (1923). 

”See May Metropolitan Corp. v. May Oil Burner Corp., 290 
X. Y. 260, 265-66, 49 X. E. 2d 13 (1943); Metro-Goldwyn-Mayer, 
Inc., v. Schcider, 75 Misc. 2d 418, 347 X. Y. S. 2d 755, 761 
(1972), modified on other grounds, 352 X. Y. S. 2d 205 (App 
Biv. 1974); ef. X.Y. T.C.C. §§2-204(3), 2-305(l)(b) (MeKinnev’ 
1964). 
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Turning to the first question, it is apparent, if the 
parties reached an understanding, whether in September 
or December 19(14, that an item of importance was left 
open and subject to future mutual agreement—the costs 
to be incurred in pursuit of the venture. These could 
include the preliminary expenses for the acquisition of 
the concessions, and once acquired, the additional ex¬ 
penses of their exploitation. Passing for the moment 
the cost of the acquisition, the expense of exploitation 
could run into the many millions of dollars and end up 
as a “dry hole”—a complete loss of capital, one of sub¬ 
stance and consequence, even to those of great wealth. 
In fact, as the parties knew, two leading American oil 
companies each had expanded fifty million dollars ex¬ 
ploring concessions in Libya without getting a single 
barrel of oil: a French oil company had a similar ex¬ 
perience to the extent of twenty-five million dollars. The 
Allens acknowledged they were aware that hundreds of 
millions'could be sunk into the ground in a vain search 
for oil. Thus, substance is given to Hammer’s testi¬ 
mony that Herbert Allen, both iiujiis discussion at the 
London meeting in September 19<>4 and again in Decem¬ 
ber 1!M!4 by his handwritten insertion of the phrase “to 
be mutua'ly agreed upon.” described by Allen himself 
as a “major change,” was the cautious financial investor 
who sought to protect plaintiff against the risk of ex¬ 
tremely heavy commitments with respect to the Libyan 
oil concessions without its prior approval and consent. 
1 accept Hammer’s testimony that at the London meet¬ 
ing, the discussions relative to a 25% participation by 
Allen a Company reflected plaintiff’s purpose to have 
“the freedom of action of deciding if they wanted to 
put up their money or didn’t want to put up their money 
at any stage’’ 14 —that plaintiff sought and obtained such 
“freedom of action,” thereby leaving open for future 
agreement an essential term of the proposed relation¬ 
ship. 


l4 T.R., pages 804-05. 
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With “costs to ho mutually agreed upon,” was the de¬ 
fendant free to make vast expenditures of risk capital 
and was plaintiff to pay 25% upon being billed, or were 
the expenditures subject to plaintiff’s prior agreement 
or veto? Whether conceived by Herbert Allen alone 
or with the advice of his counsel, the court is convinced 
that, upon the facts of this case, the phrase “to be mu¬ 
tually agreed upon” was intended by plaintiff as an 
escape clause whereby it would not be bound to the pro¬ 
posed venture unless and until it approved any costs 
incurred. The evidence supports a finding that the par¬ 
ties did not intend to enter into a binding contractual 
relationship absent mutual agreement upon the costs 
for the acquisition and exploitation of the project. 

Second, even assuming that the parties intended to 
be bound by their arrangement, costs, an essential term 
thereof, upon which the parties never reached an agree¬ 
ment, is so indefinite that the contract is unenforceable. 
If the parties failed to “mutually agree” on costs to be 
charged against the venture, upon what basis could a 
court fill in that essential term? 

A\ hat is the standard of reasonable costs or invest¬ 
ment for the project which plaintiff claims was the 
subject of the joint venture agreement? Plaintiff argues 
that it “could no more have abandoned defendant, with¬ 
out paying its 2.)% share of the costs which were rea¬ 
sonably appropriate to the exploitation of the venture, 
than defendant could have exclndefd] plaintiff from tin- 
venture. . . This rhetorical position must yield to 

the realities of the situation as the parties created them. 
Assume defendant had tpended twenty million dollars 
for exploitation a ' .ed plaintiff for its 25% share, 
but plaintiff refused to pay because the funds had been 
expended without its approval. Who decides, and upon 
what criteria, whether twenty million dollars was. to use 

,!l Plaintif"8 Post Trial Brief, page 21. 
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plaintiff's language, "reasonably appropriate to the ex¬ 
ploitation ol' the venture"? And if after the expenditure 
ol that substantial sum oil was nowhere in sight, was 
defendant thereafter free to probe further in the hope 
of striking oil and to ineur additional substantial ex¬ 
penses with plaintiff committed to pay its 25% ? This 
is not a situation where prior demonstrated experience 
in an industry can be drawn upon in deciding what costs 
are reasonable and may be reasonably incurred, despite 
initial failure in carrying out or exploiting the purpose of 
a joint venture, as was the case in Lord r. Pathe News, 
Inc.,'" so heavily relied upon by plaintiff. 

The exploitation of concessions involves astronomical 
costs which vary from project to project; > nusual risk 
capital is rc<|iiired. Indeed, plaintiff’s lawyer, who coun¬ 
seled it on the inserted clause, referred to the conces¬ 
sions as "at most a hunting license, maybe only just a 
lottery ticket."' It has not been suggested, and cer¬ 
tainly no proof has been offered, that such amounts can 
be determined by industry practice, custom or usage of 
the trade. 

Moreover, standards for determining what costs would 
be proper and reasonable in “turning up" the concessions 
are even .less tangible. If the (lalic group submitted a 
one million dollar expense bill for “turning up" conces¬ 
sions and one party refused to pay the agreed upon per¬ 
centage of the sum, on what basis would a court deter¬ 
mine what items on the bill were properly chargeable 
against the joint venture? What exactly does “turning 
up" an oil concession entail? Does it include hotel bills, 
entertainment expenses or gifts? Plaintiff has offered 
no evidence that would begin to answer these questions. 

,6 !)7 F. 2d 508 ( 2d Cir. 1938). 

"T.R., 2*31. 
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I ho indefiniteness of the agreement is further empha¬ 
sized bv the testimony of plaintiffs counsel, who, upon 
consultation by Herbert Allen, either authorized or ap¬ 
proved the phrase “to be mutually agreed upon.” He 
testified that he understood the phrase to apply differ¬ 
ently to the two phases of the proposed joint venture'" 
a . s *.° af, quisition of the concessions, consent of the 
plaintiff to costs was required; however, once acquired, the 
defendant had absolute discretion to expand whatever 
sum ff deemed necessary in exploiting the concession. 1 " 
i his testimony serves to underscore that the agreement 
alleged by plaintiff, the enforeeabilitv of which plaintiff 
has the burden of proving, in indefinite, incomplete and 
abounds in too many uncertainties as to what the parties 
agreed upon. The court finds that the parties did not 
enter into or reach a binding agreement; further that they 
left open vital matters as to costs for future agreement, 
as to which there are lacking definite objective criteria. 

I Kii.M I NATION OK THK AOltKKMKNT 


Assuming, contrary to tl ? foregoing conclusion, that 
t iere was a valid joint venture agreement, as plaintiff 
contends, there remain the issues of whether the conces- 
slons w,,re m faf,t “turned up” by Galic, and whether the 
' S T.R , 2512, 2530-2531. 


'"It is not without interest that plaintiff disavows this por¬ 
tion of its attorney’s testimony “since he was [not] a party 
o the agreement |nor] did [he] negotiate the words actually 
used and was not the author of the words.” Plaintiff’s Post 
Trial Reply Brief page 41. The evidence, however, does war- 
rant the finding that the attorney was either the author of or 
approved the phrase, although he was vague a.s to whether he 
formulated the exact language. While the testimony of the 
attorney on this point does not, of course, bind the court as to 
t e legal import of the language, it emphasizes the uncertainty 
which surrounds the use of the phrase. 




86a 


Opinion as Amended 

agreement was terminated with plaintiff’s consent or ac¬ 
quiescence. Since plaintifT. somewhat contrary to its pre¬ 
trial and trial position,*" now contends that its claimed 
agreement with defendant was effective immediately 
when, in the summer of 1964. (lalic brought to the parties’ 
attention the opportunity to obtain oil concessions, and 
it was not premised on further activity by Galic pro¬ 
vided the concessions were granted, we defer considera¬ 
tion of Galic's performance and turn to the issue of term¬ 
ination. 

i he Calie-deKovin-Oghi group may be considered a 
unit of which Galic was the leader. Each was engaged 
under agreements dated September 18, 1964 upon repre¬ 
sentations that he was influential with various Libyan 
officials who had roles in tin* granting of oil concessions 
in Libya. Galic purportedly was particularly persuasive 
with and had the ear of Fuad Kabazi, the Libyan Minister 
ot I’etroleum Affairs from March 1964 until April 1967. 
Alter desultory activities by the Galic group, which were 
ot no consequence in obtaining the concessions, informa¬ 
tion was received in March 1965 by a French banking con¬ 
cern in which plaintiff had a financial interest that de- 
!u»\ in was an imposter with an extensive criminal record, 
which information plaintiff forwarded to the defendant! 
By this time, the defendant, on the basis of the Galic 
group’s actions or non-actions, was of tin- view that its 
purported power to aid in obtaining concessions was 
greatly exaggerated, if not false. Thus, the intelligence 
about deRovm’s background persuaded the defendant that 
any activity by the Galic group on its behalf would be 
detrimental rather than helpful in its efforts to obtain 
concessions: moreover, it concluded that the Galic group’s 
status m Libya had been misrepresented, as well as its 
ability to advance procurement of the concessions by per¬ 
sonal negotiations. Also, in violation of their agreements 


*‘T.R.. 464. 2460-63. 2536, 2806. 
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it appeared that deRovin had assigned a portion of his 
compensation to Galic, and Ogbi had assigned 10% of 
ms commission to deRovin. who conveyed half of that 10% 
to t.alie. * • • Accordingly, the defendant decided to 
terminate its relationship with the (lalic group. Under 
all the circumstances, the defendant was justified in its 
course of action. The defendant, however, was apprehen¬ 
sive and with reason—that a forthwith termination would 
cause the Galic group to try to undermine its efforts to 
obtain the concessions. To protect itself against hostile 
action by the Galic group, the defendant enlisted the serv¬ 
ices of others deemed reliable and secured from Chase 
Manhattan Hank a statement of defendant’s financial re¬ 
sponsibility, which later was submitted with its eompeti- 
t'\e bid for the concessions. Thereupon, on Julv 16, 1965 
defendant, by cable, notified (lalic and deRovin that it 
would not utilize their services in acquiring Libyan oil 
concessions and released each of any obligation under the 
September 1964 agreements signed at London.* 1 On the 
same day the defendant advised plaintiff of its action, by 
letter. (hereafter the Termination Letter) as follows: ’ 

"With reference to our agreement of December 
L. 19(4. I have sent the enclosed cables to Mr 
r erdinand (Jallie and Oeneral deRovin. 

"Our agreement of September IS, 1964, with Ogbi 
Hrothers was cancelled on June 19, 1965. when 1 

met Mr. I alier Ogbi in London together with Mr 
(<albc. 

In light of your letter to me of March 16, 1965 
_enclosing the report on General deRovin, any as- 

n /'^frndant had previously cancelled its agreement with 
gbi. with Ogbi s consent, in J u „e l%5. 0 gbi dj( , remain 

lowe\ er, plaintiffs "agent and attorney-in-fact” in Libva which 
e was designated in defendant’s application for concessions 
, “ * ministerial position required by Libyan law and it 

docs not appear Ogbi played a substantial role in the award 
of the concessions to the defendant. * “ 
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sociation that we would have with him would pre¬ 
judice any possibility we would have of getting 
any concessions in Libya and I made this perfectly 
clear to Mr. Galic. 

"In light of the above, our agreement of Decem¬ 
ber 17, lDlid, releases us from any commitment 
toward Allen & Company. You are likewise free to 
make any other arrangements you wish.” 

Plaintiff lid not respond in writing to this letter. Its 
first written communication on the subject was some eigh¬ 
teen months later, January 31, 19(17, when plaintiff inquired 
as to the status of the oil concessions under circumstances 
hereafter referred to. The defendant contends that the 
plaintiff, by its course of conduct during the intervening 
period, acquiesced in or consented to the termination of 
the agreement. I he plaintiff, on the other hand, contends 
that Occidental conceiv'd a plan and scheme to exclude 
it and Galic from the enterpise and to prevent Galic from 
turning up the concessions as provided for in the claimed 
joint venture agreement, and concealed its scheme until 
shortly before July 2!), 1!I65, the last day on which ap¬ 
plications for concessions could he filed. 

Plaintiff explains that its failure to answer the defend¬ 
ant s termination letter was due to its counsel’s advice 
that the letter was “meaningless” and hence required no 
answer. Additionally, it contends that several times after 
its receipt the Allens told Hammer of their counsel’s ad¬ 
vice, mentioned their continued participating interest in 
the Libyan concessions and that on ..nose occasions Ham¬ 
mer orally acknowledged the joint venture agreement was 
still in effect. Hammer denies these incidents and plain¬ 
tiff’s charges. The defendant emphasizes that not only 
did plaintiff not protest the termination in writing or other¬ 
wise and remained silent for more than eighteen months, 
but both Allens agreed that defendant was justified in 
terminating Galic and acknowledged that a claim Gaiic 
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had made against defendant under the September 18, 1964 
agreement was unfounded. 

Upon the entire record l find that the defendant by 
substantial evidence has fully sustained its defense that, 
if there were an enforceable agreement, it was terminated 
with plaintiff’s consent and acquiescence. It strains 
credulity to the breaking point to believe that if the Allens, 
experienced investment bankers, believed they had a 25% 
interest in a .joint venture for the exploration of oil with 
a potential “of hundreds of millions of dollars of profit 
in the deal,”” they would not, upon receiving a written 
notice wrongfully terminating the arrangement, have pro¬ 
tested or objected forthwith orally or in writing. And it 
defies reality and experience even more to believe that 
their experienced attorney, familiar with the terms of the 
claimed agreement and having been consulted immediately 
upon receipt of the termination letter, would ignore it 
and not have counseled his clients to challenge forthwith 
in writing the asserted unjustified termination, even if he 
were of the view that the letter was without legal effect. 
Disbelief is heightened by the circumstance that accord¬ 
ing to the testimony of the Allens they stated to the 
attorney upon receipt of the termination letter that they 
felt Hammer was “tricky” and was trying to “freeze [them] 
out.”"' This court is fully sensitive to the fact that in 
essence it is rejecting the testimony of the attorney and 
his clients on this subject—obviously a matter of con¬ 
cerned deliberation. 21 The conclusion is based not only 
upon a word-by-word study of the extensive trial record, 
the court’s trial notes which include its contemporary ap¬ 
praisal of witnesses, the demeanor of witnesses who testi¬ 
fied on the issues and the reasonable inferences to be drawn 

22 T.R„ 447. 

”T.R., 484-485. 

2, Cf. Fuller v. Hilbert. 244 Supp. 196 (S.D. N.Y. 1965), 
aff'd 358 P. 2d 305 (2d Cir. 1966). 
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trom established facts ami all attendant circumstances, 
lint also upon objective facts which persuasively establish 
that plaintiff acquiesced in anil consented to the termina¬ 
tion of the alleged agreement. 

hirst, in the fact already referred to, the lack of im¬ 
mediate protest to the letter of .July 1(1, 19(15. Second, 
is t!u‘ fact that tor a year and a half thereafter plaintiff 
made no claim or inquiry, orally or in writing, as to any 
alleged interest in tin* Libyan venture. It was not until 
January .51, 19(1/, the day the public press carried news 
ol a large oil discovery by the defendant in the Libyan 
concessions, that plaintiff first inquired of the defendant 
as to the status of the “concessions granted to Occidental 
through the intervention of Ferdinand Oalic.” 

I reject the testimony of the Allens that on several 
occasions subsequent to the receipt by them of the term¬ 
ination letter. Hammer orally acknowledged that the 
claimed contract was still in effect. Their trial testimony, 
at points, is contradictory and, in several instances, is at 
variance with their pretrial depositions. In light of their 
attitude that they considered Hammer tricky and was try¬ 
ing to freeze them out, it is of significance that if in fact 
Hammer had acknowledged the continued existence of 
the alleged joint venture and plaintiff's 25% interest 
therein, they did not ask tor a written confirmation of the 
acknowledgment or send one themselves or request a with¬ 
drawal of the termination letter. 

Third, is a written disclaimer by the Allens of relation¬ 
ship with Occidental. Allen & Company Incorporated (the 
Company) had been organized by plaintiff in March 1964 
to handle investment matters formerly carried on by it; 
Herbert Allen was ( hairman of its Hoard of Directors 
and Charles Allen was also a director; they and their 
families owned a majority of the corporation’s stock. 

I laintifl was aware in the latter part of February and 
no later than early March 1956 that Occidental had been 
nwaided the two concessions by the Libvun government. 
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In May lfffifi the Company was part of the underwrit¬ 
ing group in a $01,18(5,300 convertible subordinated deben¬ 
ture issue of defendant. The Company filed an under¬ 
writer’s questionnaire wherein it stated: 

“Neither we or any of our directors, officers or 
partners have a material relationship with the com¬ 
pany f Occidental]." 

The disclaimer was signed by Herbert L. Stern as Vice 
President. Charles and Herbert Allen each denied knowl¬ 
edge of this disclaimer, but I find that each knew of it. 
The disavowal of knowledge borders on the frivolous in 
view of all the evidence of the relationship between the 
plaintiff, the two Allens and their corporate creation, Allen 
& Company Incorporated. Stern was under the direct 
supervision of tin* Allens, had been in the plaintiff’s em¬ 
ploy for twenty years prior to the formation of Allen & 
Company Incorporated, continued to serve plaintiff there¬ 
after and had access to all files, plaintiff’s as well as the 
Company’s. Stern was not called as a witness by plaintiff 
nor was his deposition offered. The plaintiff argues that 
■n any event the representation was not material. T hold 
it was.-' Additionally, the registration statement and the 
prospectus issued in connection with the public offering re¬ 
ferred to tin* Libyan concessions as owned by defendant 
ami stated that fifteen million dollars of the proceeds would 
be used for oil and gas development in Libya and else¬ 
where. There is no statement that plaintiff had any in- 

J, Clearly a reasonable investor about to purchase Occidental 
securities under the offering would have considered it important 
to know that an underwriter’s principals or directors had a 
25% partnership interest in a project as to which the borrower, 
Oecidental, intended to apply all or a portion of $15,000,000 of 
the proceeds of the issue. An investor given such information 
might view with more eritieal judgment the soundness of the 
offering. Cf. Affiliated Vte Citizens t\ United States, 406 U S 
128 (1972L 
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ten-si in tlie Libyan oil venture; if in fact it had such 
an interest, this was an omission of a material fact.** 
In any event, even though it may be as plaintiff asserts 
that no purchaser of Occidental was misled, the representa¬ 
tion that no officer or director of Allen & Company Incor¬ 
porated had a material relationship to Occidental and the 
omission in the prospectus of any claimed interest by 
plaintiff in the Libyan oil venture are admissions against 
interest and militate against the contention that it did not 
acquiesce in tin 1 termination notice. The omission from the 
prospectus of any claimed interest by plaintiff in the 
Libyan concessions referred to therein takes on even 
greater significance since plaintiff’s counsel, who had 
knowledge of the termination letter, read the document 
sborth alter it was executed and neither questioned it 
nor suggested any changes or amendments. 

fourth- and even more compelling—is a letter sent by 
plaintiff to defendant on August 2, 1 *)<»(*, more than a year 
after the termination letter. Plaintiff requested that de¬ 
fendant confirm to plaintiff’s auditors those ventures in 
" hich it had a participating interest with the defendant, 
and alter identifying two specific ventures unrelated to 
this case, inquired as to “fa]ny other program in which we 
have a participation." The defendant in answering named 
a third venture, a 1!M!3 project also unrelated to this case. 
KignnienutK. plaintiff never mentioned the Libyan project 
and i f accepted defendant’s statements which likewise made 
no reference thereto. Thus, each recognized the non- 

A prospective purchaser of securities would also he entitled 
to know that Occidental did not own the Libyan oil concessions 
100'; and that in the event of profit it would only receive 75% 
thereof. Cf. Son ext a hit'I Hotels Corp. r. WelHnqton Awocs., 
483 F - 2(1 247 ' 251 (2d f’ir. 1973); ('hris-Craft Indus., Inc, r 
l'<per Aircraft Carp., 480 K. 2d 341. 362-63 (2.1 Cir ) cert 
denied. 414 I\ S. 910 (1973); SEC v. Texas Gulf Sulphur Co 
401 P. 2d 833, 849 (2d Cir. 1968) (en banc), cert, denied 394 
V. S. 976 (1969). 
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existence of any joint venture with respect to the Libyan 
oil exploration. 

Fifth, plaintiff, fully aware that substantial expendi¬ 
tures were being made by defendant over an extended 
period not only made no inquiry of it as to the costs, but 
never offered to make any financial contribution thereto, 
and failed to set up a single penny on its books as a 
reserve against the Libyan oil venture or make any entry 
therein as to any contingent liability. 

I pon this record the proof is overwhelming that plain¬ 
tiff, by its acts and conduct, acquiesced in and consented 
to the termination of its claimed agreement with defend¬ 
ant: indeed, the conduct of plaintiff is also sufficient to 
sustain the defense of estoppel. 27 I further find that plain- 
till agreed with the defendant that by reason of the acts 
and conduct of the (ialic group it was justified in cancel¬ 
ling its agreement with the (Ialic group; and I find that in 
sending the termination notice so accepted by plaintiff, the 
defendant did not violate any of plaintiff’s rights. In sum, 
the evidence warrants the conclusion that the plaintiff 
sought the best of two worlds as to the Libyan oil project. 
If oil was struck, it could claim a 25% profit in the joint 
venture; if it tifrned out to lie a dry hole, it could disavow 
liability for 25% of the loss, pointing to defendant’s ter¬ 
mination letter. Plaintiff cannot have it both ways. The 
highly speculative nature of the enterprise, entailing a 
risk of many millions of dollars of which plaintiff was well 
aware, gives added emphasis to plaintiff’s acts and con¬ 
duct and its silence for more than a year and a half until 
the public announcement of an oil gusher in the concession. 
Plaintiff, aware that heavy costs were involved both before 
and after obtaining the concession, stood by silently while 

•'Electrolux Corp. r. Val-Worth, Inc.. 6 X. Y. 2<1 556, 564, 
161 X. E. 2d 1!>7, 100 X. Y. S. 2d 977 (1959); Pollitz v. Wabash 
It. /?.. 207 X. Y. 113, 129, 100 X. E. 721 (1912); Rothschild v. 
Title Guaranty dr Trust Co.. 204 X. Y. 458. 97 N. E. 879 (1912). 


1 
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defendant assumed the risk of an extremely heavy financial 
loss. The totality of its conduct forecloses it from now 
being heard. What was said in another case involving a 
mining claim is particularly applicable here: 

‘‘A person may not withhold his claim awaiting 
the outcome of a doubtful enterprise and, after the 
enterprise has resulted in financial success favor¬ 
able to the claimant, assert his interest, especially 
where he has thus avoided the risks of the enter¬ 
prise. The injustice of permitting one, holding the 
right to assert an interest in property of a specula¬ 
tive character, to voluntarily await the event and 
then decide, when the danger is over and the risk 
has been that of another, to come in and share the 
profit, is obvious. In such circumstances, persons 
having claims to property are bound to use the 
utmost diligence in enforcing them. 

“Silence under such circumstances when, accord¬ 
ing to the ordinary experience and habits of men, 
one would naturally speak if lie did not consent, 
is evidence from which assent may be inferred. 
Where a plaintiff, with knowledge of the relevant 
facts, acquiesces for an unreasonable length of time 
in the assertion of a right adverse to his own. the 
court may presume assent to the adverse right, and 
the consequent waiver of tin* right sought to be 
on forced.”-" 

Din O.m.ic “tvUN rp" thk concessions’ 

The foregoing findings should terminate the matter 
but, since there may be appellate review, it is also desir¬ 
able to pass upon the issue of whether the concessions 

"Cfistcr v. Cow Gvlrh Oil Co.. 189 F. 2d 911, 315 (10th 
Oir.), cert, denied. 342 F. 8. 887 (19511. 
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awarded to Occidental were "turned up" by Galic.*® 

In 1965, the Kingdom of Libya publicly invited com¬ 
panies to submit bids for oil concessions in Libya, such 
bids to be filed not later than July 29, 1965. On that 
date, the defendant 3 " submitted its bid for oil concessions, 
which included a proposal for the development of a chemi¬ 
cal fertilizer industry and an agricultural project. In 
all, one hundred twenty applications or bids were sub¬ 
mitted by thirty companies or combinations of companies, 
including American companies such as Esso, Phillips 
Petroleum, Sun Oil. Mobil, Gulf. Sinclair, Cities Service, 
Richfield, Texaco and Atlantic. As previously noted, on 
February 20. 1966 the Libya government publicly an 
nounced the award of the concessions of Blocks 42B and 
44 to Occidental of Libya, Inc. The plaintiff claims that 
these concessions were "turned up” as a result of Galic’s 
intervention and efForts. 

-"Plaintiff's present contention that (ialic was not required 
to “turn up” the concessions for plaintiff to be entitled to an 
interest in them disregards its own theory of the alleged agree¬ 
ment as well as its counsel’s repeated stated position. The De¬ 
cember 17. PHD letter that plaintiff relies on to support the al¬ 
leged agreement specifically states ••*** Occidental will share, 
on the basis of 7o'?; for us and 2o r < for you [plaintiff] on 
angthing Ferdinand Galic turns up [emphasis added].” Fur¬ 
ther, when Herbert Allen wrote to Hammer on .January 31, 1067 
inquiring as to the* status of the alleged joint venture, he stated: 
“We have been reviewing our agreement with Occidental Petro¬ 
leum which provides that Occidental and Allen & Company will 
participate, on a 7o'?. - -25'?; basis, in any venture resulting from 
the Libyan oil concessions granted to Occidental through the 
intervention of Ferdinand Galic [emphasis added].” See also 
1] 5 of the Amended Complaint. Moreover, much evidence other¬ 
wise inadmissible was received on representations by plaintiff's 
trial counsel that “one of the issues is whether (lalie turned up 
the concessions • • *” See, e. g„ T.R., 404; see also citations at. 
footnote 18. 


A, 


"'Through its subsidiary. Occidental of Libya, Inc. 
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TIio term appears in the letter of December 17, 1964 
previously quoted. The complaint alleges that, pursuant 
to the agreement of joint venture, the defendant “utilized 
the intervention and services of . . . Ferdinand Cialie on 
behalf of the said joint venture and . . . Oalic turned up 
two oil concessions” awarded to defendant. The nature 
of the services intended by the expression “turned up” 
is nowhere clearly defined by the parties. At best, such 
services could entail public relations activities, creating 
goodwill for Occidental in support of its application for 
the concessions, facilitating ready access to, and discus¬ 
sions with, Libyan officials who were influential in the 
granting of the oil concessions—in general, establishing a 
good public image of Occidental as a responsible and 
competent bidder whose development of oil concessions 
would be advantageous to Libya. At worst, they could 
involve influence peddling, if not corruption of public 
officials. It is assumed, however, that “turned up" was in¬ 
tended to encompass only legitimate activities. 

Tn any event, the parties do not agree as to the scope 
of the services required of Oalic. Plaintiff contends that 
"turned up” did not mean that Oalic had to be the pro¬ 
curing cause of the granting of the concessions; that Oalic 
duly performed thereunder if he initiated governmental in¬ 
terest in the project on behalf of the joint venture and 
rendered public relations services in visits and discus¬ 
sions of the matter with the Minister of Petroleum and 
other officials; supplying such information as the Minis¬ 
try of Petroleum required and using persuasion to in¬ 
duce the Libyan Ministry to exercise its discretion favor¬ 
ably with respect to Occidental’s application. 

The defendant’s position is that due performance re¬ 
quired that the concessions be obtained through the ef¬ 
forts and intervention of Oalic—that he was to play a 
significant role in procuring the award. Tn support of 
this view, the defendant emphasizes that at the London 
conference repeated representations were made hv the 








97a 


Opinion as Amended 

Galic group that the award of the concessions could be 
advanced through negotiations with government officials, 
and that the letter agreement then signed with Galic 
provides that: “If for any reason Occidental does not ac¬ 
quire Oil and Gas concessions in Libya as the result of 
your intervention Occidental will be free of any obliga¬ 
tion whatsoever towards you.” 

Plaintiff’s contention as to the nature of the services 
Galic was required to render is somewhat restricted. 
Nevertheless, even accepting plaintiff’s definition and ap¬ 
plying its standard, the record does not support the claim 
that Galic performed as required. 

Despite the termination of Galic’s services by Occidental 
in July 19(55, plaintiff contends that with the defendant’s 
consent Galic continued to exert efforts in furtherance of, 
and was instrumental in, procuring the concessions for 
defendant—in the words of plaintiff’s trial counsel, he 
"was highly influential in obtaining the granting of these 
concessions to Occidental”.*’ Tn large measure this 
claim is based upon Galic’s purported relationship with 
Kabazi, who was the Minister of Petroleum Affairs, Chair¬ 
man of the Libyan High Council of Petroleum Affairs and 
a member of the Council of Ministers. Essentially, it is 
contended that Galic had the confidence of Kabazi, who, by 
virtue of his offices, played a dominant role in the apprais¬ 
als of the various applications for concessions: that 
Galic assured Kabazi that Allen & Company would sup¬ 
ply defendant with all financial support required for the 
project; that Galic personally persuaded Kabazi to sup¬ 
port Occidental’s application, and Kabazi in turn in¬ 
fluenced the Council of Ministers, the final authority, to 
exercise their discretion so as to grant the defendant the 
concessions. However, the record does not support these 
and other claims. The evidence establishes that the bid¬ 
ding for the concessions was strictly competitive and that 


"TR.. 24 





Opinion as Amended 


Occidental received the award solely on its own merits 
and financial capacity. 

(lalic’s testimony, enlarging upon ephemeral activities 
of a so-called public relations nature that purportedly 
influenced or furthered the award of the concessions to 
defendant, is belied by his own statements in letters and 
cablegrams sent to deRovin. Tt would he a work of 
supererogation to list the many falsehoods and contra¬ 
dictions in that correspondence which negate the claim 
now advanced that Galic played any role in furthering 
the application. Several items may be briefly noted. Tn 
July 1 Wifi, during the period Galic claims he was the con¬ 
fidant of Kabazi, he complained to deRovin that he 
could not get to speak to Kabazi—that twice la* was re¬ 
buffed. On February 22. l!)fif>, two days after the public 
announcement of the award, Galic wrote to deRovin that 
he had .just learned Occidental had obtained the conces¬ 
sions and asked if deRovin could learn what blocks or 
concessions hail been granted to it—an item of some, 
significance in view of the Kabazi letter of February Ifi, 
IDOfi. yet to be discussed. Caught in a web of falsehoods 
by ibis correspondence, Galic sought to extricate himself 
by testifying that lie lied to deRovin to mislead him and 
to keep him out of the deal. But there is more than this 
perfidious conduct which mars his testimony. Mis glib 
and facile explanations of falsehoods and contradictions 
an* implausible. A careful word-by-word reading of the 
record compels the conclusion that Galic’s testimony is 
utterly lacking in credibility. 

Plaintiff, however, seeks to bolster its claim that Galic 
did indeed render significant service by a letter dated 
February lfi, Ifififi—four days before the public announce¬ 
ment of tbe granting of the concessions—which Kabazi 
testified he personally typed, signed and mailed to Galic 
that day, and which Galic testified he received within a day 
or two of its date. This letter engendered much contro¬ 
versy, if not acrimony, among the lawyers and -was the 
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subject of extensive and conflicting expert testimony. 
An inordinate amount of time was spent on it, and ex¬ 
traordinary expenses incurred by the parties for the ex- 
7>erts and trips of witnesses to and from Europe. 

As this court noted several times during the trial, the 
letter’s importance in terms of the basic issues in the 
case was highly exaggerated.” The defendant con¬ 
tends that the letter is spurious in that it was backdated, 
a claim that the court finds has merit. Apart from the 
issues, however, its contents are inadmissible hearsay 
and include self-serving statements. Moreover, even if 
it were admissible, it is of minimal probative value. Never¬ 
theless. the letter does serve to expose the acts and conduct 
of both Oalic and Kabazi. 

The “Kabazi” letter reads: 

“KINGDOM OF LIBYA 

Ministry of Petroi.kum Affairs 

Tripoli, 16/2/66 

Special File 

Mr. Ferdinand Galic 
41, Rue Spontini 
Paris 16 
France 

Dear Sir. 

You will be pleased to know that shortly Occidental 
Petroleum will receive a favorable reply in its bid for 
petroleum concessions in Libya. 

As 1 have repeatedly stated to you. in the interest of 
mv country, our policy in the granting of petroleum con¬ 
cessions is based on capacity of the companies to absorb 
fully their output. As you well know, the interest of my 
country is above every thing in my heart. T wish, there- 


•”See. p. g . T R . 2973. 2978. 
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t<*' -to remind you, that you have assured me on two very 
in., urtant points: 

1. that Occidental Petroleum is in a position to absorb 
any amount of oil found; 

1 . that Messrs. Allen & Co. of 30, Broad Street, New 
Yor k. N. Y„ USA. assures the necessary financing 
involved. 

With sincerest regards. 

truly Yours, 

/■/ FUND KABAZ1 
(Fund Kabazi) 

Minister of Petroleum Affairs” 

In the light of the well-documented official files kept by 
the Libyan government of all bids for concessions and sup¬ 
porting documents, and the Libyan law protecting the 
confidentiality of documents and decisions until officially 
released, the letter contains within itself the seeds of sus¬ 
picion and gives one cause to wonder why this “unsolicited" 
extracurricular letter was sent. It is unnecessary to re¬ 
solve 1 the conflict between the expert witnesses as to the 
make of the machine upon which it was typed, or whether 
a carbon copy was made. Objective facts are more com¬ 
pelling. Although (lalic testified he received the letter 
within a day or two after its date, as already noted, on 
February 22. he wrote to deTtovin asking him to try to get 
information as to the award of the concessions and the block 
numbers. Subsequently, even after the concession con¬ 
tracts were signed, (lalic’s letters to delfovin show a lack 
of knowledge regarding the concessions. Further, both 
Kabazi and fialic testified that from the inception of 
their relationship they had agreed to destroy all cor¬ 
respondence between them and each testified he had ad¬ 
hered to the arrangement. Tn this circumstance, it is 
singular that the only document not destroyed is the let- 
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ter ciated February 16, 1966. It is also odd that the letter 
is written in English, although in their prior correspond¬ 
ence Kabazi wrote in Italian and Gaik* responded in 
French. Although Occidental obviously was a much in¬ 
terested party, no copy was ever sent to it by Galic or 
Kabazi. Its existence was first made known to Occiden¬ 
tal during the course of the pretrial proceedings late in 
1967. Charles Allen testified lie received a copy in the 
mail in March 1966 without a covering letter. Galic, in 
contradiction, testified lie never mailed a copy in March 
1966 to Allen but to a lawyer for Allen & Company. The 
lawyer, on the other hand, testified lie did not see a copy 
of the letter until the spring of 1967. 

Kabazi testified that to assure secrecy he immediately 
destroyed the carbon used to make the copy and personally 
placed the copy in a “special file” under lock and key in 
his office, which file he turned over to his successor upon 
leaving government service. Yet an official government 
certificate in evidence states that no such letter is con¬ 
tained in the official files.” Tn all prior correspondence 
Kabazi wrote on private stationery; here, official govern¬ 
ment stationery was used. Tn no other instance did Kabazi 
make a copy of his letters to Galic. The existence of the 
letter was never made known by Kabazi to either the 
members of the High Petroleum Council or to the Coun¬ 
cil of Ministers. The disclosure of the confidential in¬ 
formation in the February 16 letter, if sent four day's 
before the award, constituted, as Kabazi knew," 4 a 
criminal offense under Libyan law that would have sub¬ 
jected him to criminal prosecution. 

Even more singular is the statement in the letter and 
Kabazi’s testimony that he had relied on Galic that Allen 
Si Company “assures the necessary' financing involved.” 

ss Cf. Deshenq »>. City nf New York. 176 X. Y. 475. 485, 68 
N. E. 880 (1903'). 


"*T.R . 1719-20. 
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The official files of the Libyan government contain no 
document that refers to Allen & Company or Galic; the 
Libyan government at no time requested Allen & Com¬ 
pany to submit any financial data in support of de- 
fendant s application; Allen & Company never submitted 
any such information; the defendant’s bid for the con¬ 
fessions contains no reference to Allen & Company. De¬ 
spite Kabazi’s claimed reliance upon Oalic’s personal as 
surance of Allen & Company’s support of the project, 
he never asked Galic for any documentation that Allen 
& Company was in fact Occidental’s financial backer, and 
never requested a financial statement of. or drew a 
credit report on. Allen & Company. The only financial 
data submitted in defendant’s bid related to Occidental, 
and included a letter from Chase Manhattau Bank set¬ 
ting forth Occidental’s net worth as well as financial re¬ 
ports of Occidental. 

As to the further statement in the February 16 letter 
that Kabazi was assured by Galic that Occidental Petro¬ 
leum was in a position to absorb any amount of oil found, 
the fact is that Occidental as part of its bid in July 1965 
had submitted a letter of commitment from Signal Oil and 
Gas Company, which had the requisite refining and market¬ 
ing capacity. Indeed, in July and August 1965. eight 
months before the date of his letter to Galic, Kabazi al¬ 
ready recognized that Signal was a “good company”* 11 
with worldwide facilities and a marketing capacity suf¬ 
ficient to absorb any oil Occidental found. 

When totality of evidence warrants the finding that 
the Kabazi letter was deliberately contrived and written 
sometime after the awards were announced on February 
20. predated to February 16 and sent to Galic. in an ef¬ 
fort to aid Galic in a contemplated lawsuit against Occi- 


"TTt. 1502. 1000 03 
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dental. 3 * The record establishes that Galic’s principal 
activities after he received the termination notice in July 
1965 were not intended to and did not further defendant’s 
interest in obtaining the concessions; rather, they were 
directed to furthering his own interests in building up a 
claim against defendant while he awaited the award of the 
concessions to Occidental as a propitious time to com¬ 
mence his legal action. The objective factors establish 
that such was the purpose of the Kabazi letter. I find 
Kabazi’s testimony, just as Galic’s with inherent con¬ 
tradictions and implausibilities. incredible and unworthy 
of belief. Kabazi’s testimony reflects bias in favor of 
(lalic and hostility towards defendant. 37 One searches 
in vain for any tangible or credible evidence that in fact 
Galic, whether by reason of his claimed relationship to 
Kabazi or otherwise, played any part in furthering the 
application for the concessions. Occidental was the suc¬ 
cessful bidder for the award not only because of its 
financial responsibility and technical competence, but in 
some measure because of the inclusion in its bid of the fer¬ 
tilizer and agricultural projects, one of which obligated Oc¬ 
cidental to develop a thirty million dollar ammonia plant 
even if no oil were found. 38 


’“On October 13. 1065. he wrote to Herbert Allen: “Yester¬ 
day the lawyers got in touch with me on account of Occidental 
Petroleum, they suggested that I do nothing and wait until 
Occidental Petroleum gets the concessions * • *. I will by no 
means be associated with Dr. Hammer and Occidental Petroleum, 
all I want is the reimbursement of the damage. The lawyer 
says that for the time being, I can only claim the reimbursement 
of the expenses, but when they will have the concessions, I can 
claim for the damage, whether they find oil or not.’’ 

,7 During his deposition, when questioned closely about Oalic, 
his evasive responses were such that the proceedings were dis¬ 
rupted for a period. T.R., 1356. et xeq. 

'"T.R., 1647. 







104a 


Opinion a* Atm tided 

A final word. While the court, as to material matters, 
has rejected the testimony of plaintiff’s principal wit¬ 
nesses, it does not necessarily follow that it has adopted 
in totality Hammer’s testimony which, as to some mat¬ 
ters, was not entirely acceptable. However, the findings 
and disposition made herein are warranted by credible 
evidence, documentary evidence and the burden of proof 
on the respective parties. 

The foregoing, together with the matters stipulated 
by the parties in the pretrial order to the extent thev 
may not be included herein, shall constitute the court’s 
findings of fact and conclusions of law. 

Judgment in favor of the defendant may be entered 
accordingly. 

Dated: New York, New York 
August 30. 1074 

EDWARD WETNFELD 
United States District Judge 
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UNITED STATES DISTRICT COURT 
United States Courthouse 
New York. N. Y. u)007 

Chambers of 
•Judge Edward Weinfeld 

August 31, 1974 

67 Civil 4011 
Allen & Company v. 

Occidental Petroleum Corporation 

Memorandum to Counsel: 

The Court’s opinion filed on August 30, 1974 contained 
on page 19 a sentence which should have been omitted, but 
inadvertently was included in copying from a final draft. 

lie Court has this day corrected the error and initialled 
the page, as well as a correction on page 45. 

EDWARD WEINFELD 
United States District Judge 


(19) misrepresented, as well as its ability to advance pro¬ 
curement of the concessions by personal negotiations. Also, 
in violation of their agreements, it appeared that deRovin’ 
lad assigned a portion of his compensation to Galic, and 
Ogb. bad assigned 10% of his commission to deRovin 
who conveyed half of that 10% to Galic. Additionally, 
there is evidence to support a finding that as early as 
March 1965 Galic was working to obtain oil concessions 
tor a German company, which activity was hostile to de¬ 
fendant’s interest and in violation of his agreement of 
September 1964. Accordingly, the defendant decided to 
terminate its relationship with the Galic group. Under 
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all the circumstances, the defendant was justified in its 
course oi action. The defendant, however, w r as apprehen- 
—and with reason—that a forthwith termination would 
cause the Galic group to try to undermine its efforts to 
obtain the concessions. To protect itself against hostile 
action by the Galic group, the defendant enlisted the serv¬ 
ices of others deemed reliable and secured from Chase Man¬ 
hattan Hank a statement of defendant's financial responsi¬ 
bility, which later was submitted with its competitive bid 

* • • 

(4o) bidder for the award not only because of its financial 
1 expansibility and technical competence, but in some nioas- 
ure because of the inclusion in its bid of the fertilizer and 
agricultural projects, one oi which obligated Occidental 
to develop a thirty million dollar ammonia plant even if 
no oil were found. 39 

A final word. While the court, as to material matters, 
has rejected the testimony of Kahazi and Galic, it does 
not necessarily follow that it lias adopted in totality Ham¬ 
mer s testimony which, as to some matters, was not en¬ 
tirely acceptable. However, the findings and disposition 
made herein are warranted by credible evidence, docu¬ 
mentary evidence and the burden of proof on the respec¬ 
tive parties. 

The foregoing, together with the matters stipulated by 
the portion in the pretrial order to the extent they may 
not bi> included herein, shall constitute the court’s find- 
i ngs. 

,9 T.R . 1657. 
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Plaintiff*s Contentions as to Contracts Between the 

Parties.* 

IINITKI) STATES DISTRICT COURT, 

Southern District ok New V t ork. 

[Same Titus.] 

Plaintiff relies on the testmony of Herbert Allen, ad¬ 
missions wrung from Armand Hammer, and certain ex¬ 
hibits to establish the terms of the contracts between the 
parties. Tn this connection the unexplained failure of 
defendant to call Mr. Hammer to the stand warrants, if 
it does not mandate, the inference that his testimony 
would have been unfavorable to defendant and favorable 
to plaintiff, even though his deposition was taken and 
read. Chesapeake <t 0. Rp. Co. r. Richardson, 116 F. 2d 
860, 865 (6 Cir. 1941). 

I he first contract or all if made in London in September 
1964 

The first contract embodying the arrangement relating 

to the first concessions—on which this suit is based_ 

was orally made in London. England on or about Sep¬ 
tember 16, 1964 (444, 872). Thus, Mr. Hammer conceded 
(872): 

“Q. In other words, you are saying to us that 
the arrangements referred to in Exhibit 12 [Exhs. 
d) and 1 1 ] with respect to the first concessions re¬ 
lated to the conversations you had with Mr. Allen 
in London? A. Yes. 

•Mr. VanVoorhis expressly analyzed the contracts in the 
manner set forth in this memorandum in his opening statement 
(4, 6-7), in replying to defendant’s motion to dismiss at the 
close of plaintiff’s ease (2618-19) and throughout the trial (e » 
2618-19). 
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“Q. Is that correct! A. Correct. 

Q. And did not relate to any other conversa¬ 
tions that yon had with Mr. Allen? A. Correct.” 

The subject matter of the first contract, i. e. the first 
concessions are those referred to in tin* contract with 
Ocdn and which were mentioned in London. Thus Herbert 
Allen testified (440): 

“Q- Hy the way, to what was this 75-25 deal sup¬ 
posed to apply? A. To the two Libyan conces¬ 
sions. 

“Q- Now, up to this point, had anyone mentioned 
specific numbers of concessionnaires? A. Two num¬ 
bers were mentioned, but they are a little vague 
in my mind. Two numbers were mentioned.” 

This was corroborated bv Mr. Hammer as follows 
(871): 

"Q. "Sou go on to say: ‘We agree to the same 
arrangements with you on tin* possible second con¬ 
cessions as on the first concessions. 

“Do you see that? A. Yes, sir. 

Q. \S hat were the first concessions to which you 
made reference? A. Those were the concessions 
mentioned in the arrangement with Mr. Ogbi. 

“Q. Do you mean bidding blocks .I 0 and 59’ \ 

Yes." 

Parenthetically area numbered 59 was later broken 
down to include the concessions actually obtained, 42B 
and 44 (814). 

The terms and condtions of the first contract were that 
defendant would manage the venture, that profits, losses 
and expenses would be shared 75% to and bv defendant 
and 25% to and by plaintiff; that all expenses to be 
shared would relate to the Libyan venture and that de 
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I v 

fendant would submit bills or expense vouchers to plain¬ 
tiff so that plaintiff could and would pay its share (447- 
450). 

Thus Mr. Allen testified that on or about September 
16, 1964, the following contract was entered into (447- 
450): 

“A. I told Dr. Hammer Charles had agreed to go 
alone on a 75-25 basis because he said, Herbert, 
after all, if Ferdinand says if it is going to be 
hundreds of millions of dollars profit in the deal, 
what difference does it make. I told Dr. Hammer, 
‘Arinand, as far as 1 am concerned, I would like 
to disregard what my brother said, but 1 love him 
and T am going to go along with him, we are part¬ 
ners together, if the deal will be on a 75-25 basis. 
Rut he said T will manage the deal. I said all 
right. Armand. you manage the deal, we will go 
on—yon have 75 per cent of the profits, you have 
75 % of the losses, and you have 75 percent of the 
profits, losses and expenses, and Allen & Company 
has 25 per cent of the profits, 25 per cent of the 
losses and 25 per cent of the expenses, and when¬ 
ever you present us with a bill, we will settle with 
you. 

‘And he said, ‘Fine, Herbert.’ He repeated 
again, ‘but T want to manage this deal.' 

“T said. ‘All right, Armand,’ ‘and we shook hands 
then and there on that deal.’ 

“Q. Was there anything else said about expenses? 
A. As the expenses were presented to ns, we would 
pay them. 

“Q. Anything else? A. And T told him—ves, 
very definitely. T told him that under no condition 
did T want him to bill Allen & Com],any for any 
of his other trips in Europe which he told me he 
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was working on, I said, ‘Don't give me any other 
hills other than that relating to the Libyan matter. 
I will pay all expenses relating to the Libyan mat¬ 
ter, but don’t throw anything else in on me.’ 

“Q. What did he say to that? A. He laughed 
and he said, ‘Ob, don’t worry about that. Herbert.’ 

• • • 

“A. I told Armand Hammer—Armand Hammer 
told me lie was going into a meeting with these 
people, and I said. ‘Armand. I want to go in the 
meeting too.’ 

“Ho said, ‘It isn’t necessary. Herbert. 1 am the 
-■manager of this deal, you can go on and enjoy 
yourself.’ ’’ 

I hat such arrangement was made in London in Sep¬ 
tember is as stated, corroborated by contemporaneously 
written documents. Thus, on December 9. 11)04, Herbert 
Allen wrote to Armand Hammer (Kxh. P-07) in part as 
follows: 

“As per our agreement we are prepared to pay 
our 2;)T of the expenses whenever they are pre¬ 
sented and will mutually with your good self ap¬ 
prove or disapprove the various items.’* 

lobe noted is the tact that Di. Hammer did not deny 
that the agreement was a 75-2f> arrangement and that it 
had previously been made. To the contrary Dr. Ham¬ 
mer in bis reply dated December 17, 1904 merely stood 
on the terms of the arrangement with Galic (F.xli. P-09), 
which did not provide for pavment of Halic’s expenses 
(Exli. P-30). 

Tn our discussion of the second contract we will show 
how Herbert Allen’s testimony of the September 10. 1904 
arrangement is corroborated by the letter of December 
17. 1909 and by other contemporaneously written docu¬ 
ments as well as by Dr. Hammer’s admissions. 
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The Second Contract made in December 1064 

Both Herbert Allen and Dr. Hammer testified that this 
arrangement was made over the telephone about De¬ 
cember 17, 1964 and probably between December 9 and 
December 17, 1964 (868, 453). They possibly dispute as 
to who called whom—Herbert Allen said that Dr. Ham¬ 
mer called him (453) while Dr. Hammer said that he was 
not sure whether he called Herbert or Herbert called him 
(865). 

Dr. Hammer was quite vague about the conversation 
saying only that Herbert Allen wanted something in 
writing confirming “our arrangement with Allen & Com¬ 
pany" and that Herbert Allen “wanted it to cover both 
situations, the Ogbi situation and the Frottier situation” 
(865). Dr. Hammer further said that Herbert Allen 
“was particularly desirous of making sure that the same 
arrangement that pertained to any possible concessions 
we might receive under the arrangement with Ogbi would 
apply to any possible concessions we might receive under 
the arrangement with Mr. Frottier” (871-2). 

Tt is perfectly clear that Herbert Allen knew nothing 
about any arrangement made by defendant with Frottier 
prior to December 9 or December 17. 1964 and that the 
second contract was instigated by Dr. Hammer. In any 
event there is no substantive difference between Dr. 
Hammer’s version of the pre-December 17. 1964 conversa¬ 
tion and that of Herbert Allen. 

Herbert Allen testified that shortly before December 
17. 1964, Dr. Hammer called him on the telephone (453). 
He further testified to the conversation as follows (453- 
4): 

“A. He told me that he had been presented or 
had been offered another concession and did T want 
to go alonsr on the same basis as the first basis, 


L 
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that, according to our agreement, handshaken 
agreement in London on September 16, 1964, that 
is, that Occidental of the new concession would 
have 7f> per cent of the profits, 75 per cent of the 
expenses, and 75 per cent of the costs, Allen & 
Company would have 25 per cent of the expenses, 
25 per cent of the costs, and 25 per cent of the 
profits, and T said that I did. 1 would. And he 
said he would send me a letter.” 

Thus, at that point in time, on or about December 17, 
1964, th ere were two separate arrangements, the terms 
of which were the same, to wit (1) the arrangement 
made in London covering the concessions referred to in 
the Ogbi contract (ii) the arrangement made over the 
telephone concerning the concessions mentioned hv Dr. 
Hammer in the pre-December 17. 1964 telephone conversa¬ 
tion which, according to Dr. Hammer, were the conces¬ 
sions alluded to in the contracts between defendant and 
Galic and Frottier dated November 25, 1964 (Fxhs. P63, 
P64). 

As he said he would. Dr. Hammer wrote to Herbert 
Allen under date of December 17, 1970 (Exh. 70). That 
writing, by reference, evidences in principal part the 
oral agreement made in London in September 1964 as 
testified to by Herbert Allen. 

Since it is the “first concessions” covered by the first 
contract which are the subject of this lawsuit, i. e. the 
concessions mentioned in London and which were obtained, 
it is apparent that the letter of December 17. 1964 does 
not constitute but contains evidence of the agreement 
covering the first concessions made in London. So Her¬ 
bert Allen testified in response to this Court’s questions 
(466-469): 

Upon its face, this brief letter dated December 17, 1964 
(Exhibits P 70 and P 71). does not purport to set forth 
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completely tlic agreement between the parties. Under 
cross examination, Charles Allen said that it did, but 
this was a conclusion of law by one who did not make 
the contract, which is obviously contradicted by the fac¬ 
tual testimony including admissions by Dr. Hammer. 

The letter does not mention the undisputed fact that 
defendant was to be the managing venturer, that it was 
to bill plaintiff for its share of the expenses as the ven¬ 
ture progressed, nor does it designate by number or 
otherwise the specific blocks which were the subject mat¬ 
ter of the venture as agreed to in London. The letter 
assumes that the first concessions have already been 
turned up by Galic subject to being granted hv the Lib¬ 
yan government and that the second concessions would 
be also if they likewise were granted. Tn each instance 
Allen & Co. was to participate on a 25 per cent basis. 

No matter how the phrase “turn up” is interpreted, and 
no matter to which con ract it applies, it is perfectly 
evident that (lalic turned up the concessions which were 
actually granted. Moreover, it is perfectly evident that 
the joint venture contracts between plaintiff and defend¬ 
ant were not contingent upon performance by the par¬ 
ties under the contracts between defendant on the one 
hand and fialic, Ogbi and deRovin on the other hand. 

Expenses to he Mutually Ayreed Cpon 

As previously noted, both Herbert Allen and Dr. Ham¬ 
mer testified that in the pre-December 17, 1004 conversa¬ 
tion. Dr. Hammer said that he would write to Herbert 
Allen concerning the arrangements between the parties. 
Accordingly, under date of December 17. 19fi4 (T)xhs. P 
70 and P 71) defendant wrote to plaintiff as follows: 
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“Mr. Herbert Allen 
Allen & Company 
30 Broad Street 
New York, New York 

Dear Herbert: 

Confirming our recent conversation regarding 
possible concessions in Libya, we agree to tbe 
same arrangements with you on the first conces¬ 
sions, namely. Occidental will share on tbe basis 
of 75% for us and 25% for you on anything Ferdi¬ 
nand Oalic turns up. This includes sharing costs 
and profits. 

Ff tbe above is satisfactory, please sign and re. 
turn the enclosed copy. 

With best regards. 

Sincerely yours, 

OrriDKNTAI, PkTBOI.KUM CORPORATION 
/«/ Armand Hammer, President’’ 

AH :dp 

This had been preceded by a letter from Herbert Allen 
to Occidental, dated December 0. 19f>4, advising defend¬ 
ant of Oalic’s complaint that be was paying all of tbe 
expenses and stating: 

“As per our agreement we are prepared to pay 
our 25% of the expenses whenever they are pre 
sented and will mutually with your good self ap¬ 
prove or disapprove the various items.” (F,xh. P 

f»7). 

After receiving the letter of December 17, 19fi4 Her¬ 
bert Allen telephoned Hammer, in consequence whereof 
the words “to be mutually agreed upon” were inserted 


7 
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into the letter respecting costs*. The application of this 
insertion to costs was indicated in longhand bv an arrow 
leading from it pointing to the typewritten word “costs” 
where it appeared in the letter. The relating to costs is 
confirmed by a letter of Herbert Allen to Hammer dated 
December 24. 19(14 (Exh. P72). 

Herbert Allen testified in substance that the object of 
this insertion regarding mutual agreement on expenses 
was to insure that only such charges would be made to 
the venture as were normally related to it and that the 
letter of December 17. 19(14 did not conform to Herbert 
Allen’s letter of December 9. quoted above (Exh. P(57) 
(457-8). This was the motive which prompted its in¬ 
sertion. The somewhat possibly broader language “to be 
mutually agreed upon” preserves the joint control which 
is normally essential to a joint venture, notwithstanding 
that defendant was made the managing venturer. 

As amended to conform to the earlier oral agreement, 
the letter of December 17. 19(14 (Exh. P"l) indicates that 
the costs were to be mutually authorized or okayed. This 
does not signify that the amount of each item had to be 
approved in advance, or that payment of any item or the 
requisite proportionate amount thereof could be refused 
if it pertained to activities protecting the common in¬ 
terests within the scope of the venture and if the item 
was reasonably appropriate and necessary to the proper 
exploitation of the venture’s subject matter. 

Respectfully submitted, 

JOHN VAN VOORHTS 
SAMUEL N. GREENSPOON 
POLLACK & STNGE/R 

Counsel for the Plaintiff 

•Mr. Deer testified rather vaguely that Herbert Allen dis¬ 
cussed the matter with him and that the idea of inserting con¬ 
trols over costs was suggested but that he did not phrase or 
dictate the words (2518-2523). 




116a 


Judgment Appealed From. 

EXITED STATES DT STRICT CO CRT, 

Southern District ok New York. 

[Same Title.] 

The issues in the above entitled action having been 
brought on regularly for trial before the Honorable Ed¬ 
ward Weinfeld, ( nited States District Judge, on Sep¬ 
tember 10. 11. 12, 13. 17. 18. 10, 20, 21. 24. 25 and 26, 
and October 1. 2. 3, 4, 5, 9. 10. 11 and 12. 1073. and at 
the conclusion ot the evidence the Court haling reserved 
decision, and the Court hereafter on September 3, 1074, 
the Court having handed down its Opinion, constituting 
its findings of fact and conclusions of law in favor of 
the defendant, it is. 

Ordered, Ad.icdoed and Decreed: That defendant Oc¬ 
cidental Petroleum Corporation have judgment against 
the plaintiff Allen A’ Company, dismissing the complaint. 

Dated: New York. N. Y. 

September 5, 1074 

RAYMOND F. BCRGHARDT 

Clerk 
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UNITED STATES DISTRICT COURT, 
Southern District of New York. 


Allen & Company, 
against 


Plaintiff, 


Occidental Petroleum Corporation, 

Defendant. 


67 Civ. 4011 


Sirs: 

Please take notice that Allen & Company, the plaintiff 
above named, hereby appeals to the United States Court 
of Appeals for the Second Circuit from the final judg¬ 
ment made and entered in this action on September 5, 
1974 in the office of tin* Clerk of the United States Dis 
triet Court for the Southern District of New York, which 
judgment dismisses the complaint herein after trial; and 
the said plaintiff appeals from each and every’ part of 
said final judgment as well as the whole thereof. 

Dated: New York. N. Y. 

October 3. 1974 

Yours, etc. 

/s/ SAMUEL N. GREENSPOON 
JOHN VAN VOORHTS 
POLLACK & SINGER 

Attorneys for Plaintiff 
600 Third Avenue 
New York. New York 10016 

867-0606 
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To: 

Clerk of the United States District Court 
For the Southern District of New York 
United States Courthouse 
Foley Square 
New York. N. Y. 10007 

Clerk of the United State's Court of Appeals 
For the Second Circuit 
United States Courthouse 
Foley Square 
New York. N. Y. 10007 

Phillips, Nizer. Benjamin. Krim 
& Ballon, F.sqs. 

Attorneys for Defendant, 

Occidental Petroleum Corporation 
40 West 57th Street 
New York, N. Y. 10019 
977-9700 
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UNITED STATES DISTRICT COURT, 
Southern District ok New York. 

Allen & Company, 

Plaintiff, 

vs. 

Occidental Petroleum Corporation. 

Defendant. 


New York, New York. 
September 10, 1973 
10:00 A. M. 


Before: 

Honorable Edward VVeinfeld. District Judge. 
Appearances: 

Eaton, Van Winkle Greenspoon, Esqs., Attorneys for 
plaintiff By: John Van Voorhis, Esq., Samuel N. Green- 
spoon, Esq., and Daniel A. Pollack, Esq., and Paul Z. 
Lewis, Esq., of Counsel. 

Phillips, Nizer, Benjamin, Krim & Ballon, Esqs., At¬ 
torneys for defendant By: Louis Nizer, Esq., Neil A. 
Pollio, Esqs., George Berger, Esq., William Pinzler, Esq., 
and Mitchell, Silberberg & Knupp. Esqs., by: Arthur 
Groman, Esq., of Counsel. 

• • • 

(21) Dr. Hammer testified in his EBT that he made no 
investigation of the truth of the DeRovin report. 

The Court: Did he have to. if he received it from 
Allen & Company? 
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Mr. Van Voorhis: I don’t suggest— 

The Court: You suggested that before, Judge Van 
Voorhis, and I didn’t want to interrupt you. 

Was tlie defendant required to investigate the report 
alter lit 1 received it from an alleged coventurer? 

Mr. Van Voorhis: I have no idea whether DeRovin 
was a crook or not, hut let us assume, for argument, 
that he was, and T don’t suggest that it is of particular 
importance, perhaps, whether Hammer—lie said he made 
an independent investigation way later on, but, at any 
rate, the point is, crook or not, DeRovin—that could not 
he availed of four months later, within 13 days of the 
last day to act, in order to squeeze out these other peo¬ 
ple. That is our point on that. 

Then* were other .joint ventures in which Occidental 
and Allen were engaged. I think there will he no dispute 
that there were joint ventures. One of them concerned 
phosphate in Morocco, for fertilizer (22) purposes. 

T was speaking of their advice from their attorney, and 
they felt that this letter was disingenuous. 

The Court: What answer was made to it? 

Mr. Van Voorhis: They felt they would not become in¬ 
volved in answering unless it was legally necessary' be¬ 
cause they felt that Hammer was playing this very close 
to his chest. 

The Court: Your adversary makes a great point of the 
fact that this letter was sent and it indicated that an 
agreement, if one in fact did exist, which they deny— 
terminated whatever relationship there was, and the con 
tention is made that there was an acceptance of this posi¬ 
tion by the failure first to challenge the disingenuousness, 
as you term it. of this letter or to take any action with 
respect to it at all until a long time afterwards. T he 
lieve some 18 months thereafter. 

• • • 


I 
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(27) Mr. Van Voorhis: 

Tins brings us to the Kabazi letter. Much is made by 
the other side of the fact that the formal application to 
the Libyan Government by Occidental did not mention 
Allen & Company and did not mention (Jalic. There is 
a very clear reason for that, the reason being that they 
were at pains to try to freeze both of them out so that 
they would not participate if the venture was successful, 
and if they had been mentioned in that application, it 
would have run counter to that purpose. 

However, during the period—remember, the last date 
for filing the applications was .July 29th and the conces¬ 
sions, not .just this one, but all over Libya, were awarded 
February 20, 1966, something like six months later. 

Shortly before the 20th of February, when the awards 
\\eie made, in fact, on February 16th, Kabazi undoubtedly 
in looking over the papers discovered that there was 
nothing of record that Allen Company was backing the 
venture, and Kabazi so testified. He* testified in his F.RT 
that that was why he wrote tin* letter, lie wanted to have 
a record that Allen & Company were backing this finan¬ 
cially. and the letter reads as follows: 

<2S) “Dear Sir”—this is to (Jalic from Kabazi and 
(Jalic, remember, had been vested with a good deal of ap¬ 
parent authority by Occidental, enough so that a con- 
tiact was marie with him with a 4 per cent bruto, which 
is a pretty valuable contract if there is oil. 

“Dear Sir: 

'Aou will be pleased to know that shortly Occidental 
Petroleum will receive a favorable reply in its bid for 
petroleum concessions in Libya. 

“As I have repeatedly stated to you, in the interests of 
my country, our policy in the granting of petroleum con¬ 
cessions is based on capacity of the companies to absorb 
tullv their output. As you well know, tin* interest of 
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(27) Mr. Van Voorhis: 

This brings us to the Kahazi letter. Much is made hy 
tin* other side of the fact that the formal application to 
the Libyan Government by Occidental did not mention 
Allen & Company and did not mention (Jalic. There is 
a very dear reason for that, tin* reason being that they 
were at pains to try to freeze both of them out so that 
they would not participate if the venture was successful, 
and if they had been mentioned in that application, it 
would have run counter to that purpose. 

However, during the period—remember, the last date 
for filing the applications was July 29th and the conces¬ 
sions, not just this one, but all over Libya, were awarded 
February 20, lOfifi, something like six months later. 

Shortly before the 20th of February, when the awards 
were made, in fact, on February Kith, Kahazi undoubtedly 
in looking over the papers discovered that there was 
nothing of record that Allen & Company was backing the 
venture, and Kahazi so testified. He testified in his FRT 
that that was why lie wrote the letter, he wanted to have 
a record that Allen & Company were backing this finan¬ 
cially, and the letter reads as follows: 

(2S) “Dear Sir”—this is to (Jalic from Kahazi and 
(Jalic, remember, bad been vested with a good deal of ap¬ 
parent authority by Occidental, enough so that a con¬ 
tract was made with him with a 4 per cent bruto, which, 
is a pretty valuable contract if there is oil. 

“Dear Sir: 

“You will be pleased to know that shortly Occidental 
Petroleum will receive a favorable reply in its bid for 
petroleum concessions in Libya. 

“As I have repeatedly stated to you, in the interests of 
my country, our policy in the granting of petroleum con¬ 
cessions is based on capacity of the companies to absorb 
fully their output. As you well know, the interest of 
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(41) The Court: Well, as I read the briefs, it wasn't 
participation. Didn’t he receive a cash payment for the 
cancellation of whatever claim he had for a general (42) 
release? What is the legal significance of that to her 
then a suggestion that there may have been admissions 
against interest? A man asserts a claim, the other party 
opposes the claim and eventually it is traded out on the 
basis of obtaining a general release. 

Mr. Voorhis: If your Honor wants me to argue that 
out at this time— 

The Court: I am just posing the question as I read 
the briefs, it seems to me that—you are expanding on 
what is set forth in the brief on that. 

Mr. Voorhis: We have briefed that. We have briefed 
it Saturday morning— 

The Court: 1 know, but how does that establish that 
the agreement wasn’t in existence? 

Mr. Voorhis: I don’t think your Honor has the briefs 
in response to the briefs which were submitted by the 
other side on that. 

The Court: I must say more briefs come into the case 
after the original one than I have ever seen in any case. 
1 was at the Judicial Conference, they were coming in 
day by day, but my only inquiry to you is this: How does 
that establish the basic claim of the plaintiff in this 
case ? 

Mr. Voorhis: For one thing it is a very (43) strong 
demonstration that Galic had real power in Libya. This 
is disputed— 

The Court: That is a matter of argument. 

Mr. Voorhis: Yes, hut argument is based on facts. 
And Dr. Hammer testified that what Galie said was just 
hot air and he went to extremes in pointing out how little 
it matters, but it didn’t matter just a little minimal bit 
to him when he came in and told the Allens to get him off 
his back, and there are two things, one is it shows his 
power in Libya. One is that in addition to the sum. paid 
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in sum, he was paid $1(1,000 for his disbursements. On 
December 9, back in '04. I think that is the date, it was 
in December— 

I he Court: It would be after 1904, wouldn’t itf 

Mr. \ oorhis: I just want to put this in context. 

A letter was written by Hammer objecting to the pay 
ment ot any of (Jalie’s disbursements because he said 
in effect this isn't a joint venture until we know whether 
he is going to produce or not. So when at this time in 
00 lie paid $10,000 covering (Julie's disbursements for 
doing trips to Libya and partly, he financed this movie, 
I don’t know if your Honor has read about that— 

(44) The Court: I read about that too. 

Mr. \ oorhis: And that is, we want in these objections, 
we feel that is ipiite important—but I just want to 
point out this, this shows (1). that it was recognized 
that (Julie had real power in Libya, and (2), the rule is, 
as we submit, I believe it is sustained by the cases, that 
facts admitted in settlement discussions are admissible, 
and flirtbermore, the discussion of this interest—you see, 
the other side’s argument, makes a point of (Jalie having 
a piece of this lawsuit, and if that is to lie considered at 
all. it should be considered in connection with his giving 
up that bruto simply in order to understand the posture, 
the present posture of the case with the interests of the 
people involved. 

I lie Court: Judge, | don’t want to pursue this part 
<>! it further, but that argument would cut both ways and 
I am sure vour adversary would say immediately based 
upon some contentions he makes in his brief that if the 
$1(!,000 were paid i’i connection with this joint venture 
and if the agreement was alive at the time, why didn’t 
the plaintiff afford the 25 per cent of the $1(1,000. 

Mr. Voorhis: They weren’t asked to. 

The Court: They knew the obligation. 

Mr. \ oorhis: At no time—they didn’t even (45) know— 
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The Court: Let’s not tarry this too— 

Mr. Voorhis: They didn’t know— 

The Court: You are getting into an argument you 
might address to the trier of the fact. I am simply say¬ 
ing to you when you place such emphasis on this it opens 
the door on other items and I think there is undue em¬ 
phasis on that. How much longer will you he now? 

* • • 


(47) 

Mr. 

Nizer: 

May it please your Honor. 

• • t 

(60) 

Mr. 

Nizer: 

Yes, sir. 


“Turn up” relates hack to the letters which were ex¬ 
changed originally with Galic and the others. If through 
his services and intervention, is the language, conces¬ 
sions are obtained, then he is entitled to this override, 
and that meant the legal processes by which representa¬ 
tives create good will, give ideas for geologists, give 
ideas for preferences, visit all the ministers to describe 
the responsibility of an independent company who is not 
known as Standard Oil was, and so on. and we did en¬ 
gage people to do that, your Honor, who were very re¬ 
sponsible and bad (61) to overcome the disrepute of Gen¬ 
eral DeRovin and Galic and for that matter the Ogbi 
situation. 

Now, they even pleaded that definition that I give your 
Honor in Paragraph 6 of the complaint. Tin* defendant 
utilized the intervention and services—that's the language 
—of the said Ferdinand Galic on behalf of the said joint 
venture and the said Ferdinand Galic turned up—they 
had to equate turned up with that definition. 

• • • 

(64) Just a few words about the Kabazi matter. 

Your Honor, we contend, as your Honor has seen from 
our brief, that the Kabazi letter is rank hearsay, (65) 
aside from its spurious nature which I will only touch 
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upon because that will require development by experts. 
The man Rudolplio, is it? Rudolpho—tliat they refer to 
as a new expert is simply one man, one executive from the 
Olivetti which fills in another bit of evidence to show that 
this was not written or an Olivetti typewriter and is false, 
and is a spurious document dated February lfith— 

The Court: Spurious? In what sense do you mean 
spurious ? 

Air. Xizer: It was prepared in 19(>7 for the lawsuit and 
dated back to the time of the event and we can demon¬ 
strate in many ways. Now let me indicate just a few of 
the ways in which we can demonstrate it, although we are 
going to object— 

The Court: Well, the award was made in February 
1 !H!(i and the contracts were entered into in March 19b(>. 
(fib) Mr. Xizer: Correct, sir. 

The Court: It is your contention that this letter was 
written in 19b7? 

Mr. Xizer: That’s right, written later and dated back, 
and there is so much internal evidence of that in ad¬ 
dition to expert testimony of the highest character. 1 
may say to your Honor in view of what 1 thought was 
an attempt of some coloration hero, that whenever they 
asked for an original document we just gave it to them 
and said return il when you are through and we give 
them some. We asked for this original, they wouldn’t 
give it to us, we hail a long contest, the Court granted 
it to us. appointed their own expert they were not con¬ 
tent with Mr. daring's report, they then engaged two 
other people by the names of Teitel to hear what they 
deemed a contradictory report to the Court-appointed one, 
and unfortunately Haring was in a very serious accident, 
and is incapable of coming to court or testifying, so we 
had to get somebody else and that is why we have Ililton, 
but just to give vour Honor a glimpse without going 
into it on an opening statement, to give you a glimpse of 
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this situation, the background here is that Kabazi in a 
deposition, which I hope will be kept out, but it has 
been referred to, 1 must reply subject to my motion, 
claimed that he wrote this on official stationery, (07) but 
he knew it was a great secret, he shouldn’t have done it, 
it violated the Libyan law. 

He mustn't tip off anybody who was going to win, so 
lie destroyed even the carbon, he was afraid someone 
would pick up the carbon and read what he had written, 
all that was between him and Galic was destroyed in¬ 
stantly, he said. 

Fortunately, your Honor, they took the deposition of 
Galic and we, through one of those strokes of luck which 
help reveal the truth, obtained a series of letters which 
Galic had written to deRovin and he didn’t know we had 
them, and when we faced him to contradict his testimony 
with his own letters, which your Honor will see, he kept 
saying, well, I lied. I lied. That was about a loan, he 
said, and in order to extricate himself from dozens and 
dozens of such statements, no, that wasn’t the truth, I 
lied, lie invented the story that he did it to fool DeRovin, 
but there were so many things that couldn’t have fooled 
DeRovin it had nothing to do with it. 

II related in a letter to Mr. Allen that Kabazi wouldn’t 
look at him, wouldn’t see him, when he claims to have this 
great friendship, after the concession is granted he writes 
to the Allens, I don’t know who was responsible (OS) for 
this, but if it is the last thing I do I am going to find 
out. He is the man who was responsible for this. 

The Court: 1 don’t know who was responsible for 
what? 

Mr. Nizer: For getting the concessions. He claims he 
did it through his efforts, your Honor. 

Now, in this background, the Kabazi letter of February 
1(5 over which there is this contest and before it is ad¬ 
mitted 1 take it your Honor wall listen to experts on 
both sides, type according to him in triplicate, and he 
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tfives the date on February lti, 19(i(i, in another part of 
bis deposition. He concedes that during that period 
and for a whole month about, lie was in Hada, 700 miles 
away. He says that be always communicated—this letter 
was sent to (ialie—he always communicated with them in 
French or Italian, never in Knglish. This letter is written 
in Knglish, this one letter. A mere reading of the letter, 
incidentally, compared with Kaba/.i's Knglish when he 
testified shows this letter was prepared bv someone else. 
It is very good Knglish, perfectly designed to suit the 
purpose. It is also perfectly aligned, he couldn’t have 
typed anything like this. 

And when we find now that the paper wasn’t the (09) 
same as was used at the time in '00, when he claimed he 
wrote this, the crest is out of order, when we find that 
the Olivetti typewriter which he claimed In* lost, he gave 
it to a triend in Italy, he hasn't got it any more, but 
when we find out it wasn’t written on an Olivetti tvpe- 
writer and that will be conclusively established, we have 
a right, in addition to many other things, to challenge 
that document. Hut it wouldn’t matter even if it were 
in. 

• • • 

(77) I'll AKLKS AKKKX, .lit,, called as a witness by 
the plaintiff, being first duly sworn, testified as follows: 

Direct Examination Ini Mr. Van Voorhis: 

Q. Mr. Allen, you are a member of the firm of Allen 

Company, plaintiff in this action? A. Yes. 

Q. Will you tell us very briefly about the type of busi¬ 
ness in which the partnership is engaged? A. Invest¬ 
ment and trading, chiefly for our own account. 

Mr. Xizer: I can’t hear, your Honor. 

Q. Please keep your voice up. A. Investments and 
trading chiefly for our own account. 
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Q. ^ ou art* one of tin* managing partners, are you! A. 
I am. 

Q. And the other one is? A. Herbert Allen, Sr. 

J.}. I* or how long has Allen & Company, partnership 
(78) or corporation, been operating? A. A partnership, 
ol years. 

Q. And the corporation, 1 take it, is engaged in a por¬ 
tion of what was formerly the business conducted en- 
tirel\ by the partnership? A. Xo. The corporation took 
over the underwriting, the mergers, the advisory business. 

Q. That was the new business that came in after the 
formation of the corporation? By “took over,” do you 
mean? A. We took over tin* underwriting— 

Q. By “took over,” do you mean the new underwritings 
Mere handled by it? A. All the underwritings except 
municipal bonds. 

Q. Can you tell us very briefly something about the 
history and the standing of Allen & Company? A. I 
believe at that time we were third in the ranking in 
capital of the investment banking fraternity in the United 
States. 

Q. At the time, you are referring to 19fi4, 1967)? A. 

1 think it was, or maybe 4 or 5. W T e were amongst tin* 
first ten and probably three, four or five. 

( i- By at the time do you mean 1964 or 1965? A. That’s 
correct. 

(79) Q. Do you know a man named Ferdinand ffalic’ 
A. I do. 

Q. For how many years have you known him? A. 
Maybe as much as 20 years. 

Q. Did there come a time when you and la* were in 
communication with respect to a Libyan oil project? A. 
Yes. 

Q. Approximately when was that? A. The earlv spring 
of 1964. 

Q. Tell us what occurred in that connection? A. Say 
that again? 
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Q. Tell us how that contact occurred and what was said? 
A. Well, Ferdinand <Jalic called me from, I believe, Paris 
to tell me that he had a chance to get some excellent oil 
concessions in Libya. He wanted to know whether or not 
we wanted to take them. 

Mr. Xizer: Excuse me, sir. May l object on the 
around this is hearsay between him and (Jalic and 
not binding on us? 

The Court: l will take it subject to connection 
and subject to a motion to strike. 

A. 1 told him I would talk it over with my brother 
Herbert and call him back. 

(50) (j. What further, if anything, did lie say to you in 
this conversation? A. He told me that lie could get two 
excellent concessions, that he would give his assistance 
and he had associates that he would be working with and 
through. 

Q. Did you thereafter have some conversation with 
your brother Herbert? A. Yes, I did. 

Q. With reference to this matter? A. I discussed it 
with Herbert and— 

Mr. Xizer: May I have a continuing objection? 
The Court: Yes. This is clearly hearsay now 
and we ought to avoid it. 

• • • 

(51) Q. .Just for the record, was there any conversa¬ 
tion between the two of you as managing partners with 
reference to your firm’s reaction to this inquiry by (Jalic? 
A. Yes. There is something I left out of the CJalic con¬ 
versation, if I might. 

Q. You mean part of the conversation with (Jalic? A. 
Yes. 

Q. All right. What was it? 

Mr. Xizer: 1 object to that, your Honor. 
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Mr. Voorhis: We are hack to (Ialic. lie has 
already testified— 

Mr. N izer: That is objectionable too, not in our 
presence, not binding on us. 

The Court: How would that be binding? I am 
taking it subject to connection, but it seems to me— 

Mr. Van Voorhis: It is part of the history of 
the transaction, your Honor. 

The Court: It seems to me if they had a con¬ 
versation with (ialic a very easy way to handle it 
is, if, subsequently there were conversations with 
whis witness or the other partner with the defend¬ 
ant, you could bring it out very easily without 
getting into all of the questions (82) of hearsay. 

Mr. V an Voorhis: There definitely was. 

Q. Did you after having this conversation with your 
brother Herbert again contact Mr. (ialic? A. I did. 1 
told Mr. (ialic— 

Mr. Xi'/.er: Objection. 

The Court: I will take it subject to a motion to 
strike. 

A. I told Mr. (ialic that Herbert had spoken to two com¬ 
panies that we were bankers for. Associated Oil and Has 
and Occidental Petroleum, and that we thought that they 
would be two companies whose names we wanted to sub¬ 
mit, and Mr. (ialic said, “Well, can they—they would 
have to be able to take care of the oil and have to be 
able to show financial strength.” 

I told him that we would take care of all the finances 
and that we wanted—if we went into the deal, we were 
going to take one-third each way, that each of us was 
going to take a third. 

This was the conversation T understood Herbert had 
with both companies. 
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^lr. (ialic said that In* was sure that duo to his con- 
uoetions In* could make tlio necessary arrangements so 
that he could pet the concessions they wanted. 

(S3) Mr. Xizer: Move to strike all of it. your Honor, 
double hearsay. 

I he Court: Mr. Xizer, didn't you understand I 
said I am taking it subject to a motion to strike 
at the end ot the plaintiff's case. I am taking it 
subject to connection. 

I think you ought to bear in mind also that I 
am sitting without a jury as the trier of the fact 
and eventually I will only consider evidence that 
is admissible and relevant. 

In a non-jury case 1 take a great deal of testi¬ 
mony that under the rules I would not admit be¬ 
fore a jury. 

Q- 1 show you I ’la inti IT's Kxhibit P27, a letter dated 
August 2S. 1%4. Did vou receive that letter? A Yes. 
I did. 

(). It is signed by Ferdinand (inlie? A. That's correct. 

Mr. \ an \oorhis: This I offer in evidence. 

Mr. Xizer: Objection, your Honor, on two 
grounds. First, that it is not written by the de- 
lendant or its representative, and no copy to us, 
and secondly, it refers to an attached letter and 
there is no attached letter. 

Mr. Van Yoorhis: We consider that this is part 
(N4) of the entire transaction. It is more than 
mere hearsay. We will connect it up as we go 
along. 

I he Court: I will take it subject to connection, 
hut it is clearly not binding on the defendant at 
this point. 

Where is the attachment to which it refers? 
Cnder the doctrine of completeness, if you have 
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any basis for offering it, you should offer the en¬ 
tire document. 

Mr. Van Voorhis: May I see it? 

The Court: Yes. It refers to “attached letter.” 

Q. 1 show you Exhibit P28 and ask you whether that 
is the attached letter referred to in this P27. A. That is. 

Q. It was received bv you with that? A. They were 
both received together. 

Mr. V an Voorhis: I further offer P2S in evi¬ 
dence. 

Mr. Xizer: Your Honor, counsel is obviously 
inadvertently in error. The letter he offers was 
attached to another letter, August 29, from Galic 
to Charles Allen, “My Dear Charles.” It is at¬ 
tached to that letter, but it is not the attachment 
which is referred to in P27. 

Mr. Van Voorhis: All right. For the time (85) 
being I will withdraw the offer of 28 and we will 
check that. 

I offer P29, however. 

Mr. Xizer: Are you withdrawing P27? I didn't 
understand. Judge. 

Mr. Van Voorhis: i said just for the moment, 
in order to verify the paper referred to in the— 

Mr. Xizer: Which are you offering, P27 or P28? 

The Court: You are talking at cross purposes 
and the reporter apparently isn't getting the se¬ 
quence as far as these exhibits are concerned. 

You offered—is this correct, so we will have the 
record right—a letter ol‘ August 29, 19f»4. sent by 
Ferdinand Galic* to—it is just addressed “Dear 
Charlie.” 1 take it it is addressed to one of the 
plaintiffs. Is that right? 

Mr. Van Voorhis: That’s right. 

The Court: You have withdrawn a proposed ex¬ 
hibit which presumably was the attached letter that 
is referred to— 
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Mr. Van Voorliis: No. no. The August 29th I 
am offering. The other one, the one that you 
just referred to of August 28. [ want to cheek it 
to make sure (S({) that the 29th is— 

The Court: That is what I was about to say, 
that all you are offering so far as Plaintiff’s Ex¬ 
hibit 27 and you haven’t decided yet what the at¬ 
tachment is. Is that it? 

Mr. \ an Voorliis: I think 27 is the number of 
that August 29th. No. it is P27 that I want to 
verify. The other one 1 am offering right now. 

The 1 Court: When you say you are offering 
right now, is that P2S that you are offering right 
now ? 

Mr. Van Voorliis: It is the August 29th letter. 

The Court: That is Plaintiff’s Exhibit 28 for 
identification. You are offering that one? 

Mr. Van Voorliis: Right. 

The Court: All right. You withdrew P27. 

Mr. Van Voorliis: Temporarily. 

The Court: Is that right how? 

Mr. Van Voorliis: Correct. 

Mr. Nizer: 1 take it my objection is recorded 
subject to your Honor’s ruling that you will ac¬ 
cept it perhaps? 

The Court: Not perhaps. I said we a ■ re¬ 
ceiving it subject to a motion to strike which 
means also subject to connection. 

(87) (Plaintiff’s Exhibit 2^ was received in evidence.) 

Q. To clarify this— 

The Court: You have offered it in evidence. I 
want to read read it. 1 take it you have offered it 
in evidence as part of your case. I would like to 
read it. 

Mr. Van Voorliis: Yes. 
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Q. Mr. Allen, with regard to P27, I believe you testi¬ 
fied that P27 enclosed P2S. A. That is correct. 

Q. Is that right? A. That is correct. 

Mr. Van Voorhis: I now reoffer P27 

The Court: Received on the same basis. 

(Plaintiff’s Exhibit 27 was received in evidence.) 

The Court: Now just hold it a moment, please. 

Q. The Mr. Brenner who is referred to in this cor¬ 
respondence, is he an officer or employee of Occidental, 
or don’t you know? A. I don’t know. 

Mr. Van Voorhis: I think it is so stipulated in 
the facts. 

(SX) Mr. Xizer: Who is this, please? 

Mr. Van Voorhis: Brenner. 

Q. Did you have any further conversations with re¬ 
gard to this subject with Mr. (Jalic prior to September 
19(14? A. Yes, conversations throughout the summer. 

Q. Will you tell us as nearly as you can the time and 
the place and substance of them? A. I really have no 
record— 

The Court: You have to raise your voice. Every¬ 
body in the courtroom is supposed to hear you. I am 
having difficulty and 1 am sitting close by. 

A. 1 would say this went on during the summer. I 
can’t pinpoint any dates. All 1 know is that we dis¬ 
cussed Mr. (Jalic and Mr. (Jalic’s workings and he was 
telling me that he was going to get together a lot of dif¬ 
ferent people and so forth for a meeting later on in 
London. 

Q. Was anything said with reference to a trip to 
Libya? A. Yes. He said that— 

Q. To he made hv Oalic or some of his associates? A. 
He contemplated that he would make a trip to Libya or 
some of his associates would make a trip to Libya to 
further this. 
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(8!)) Q. And as to whether or not he would be accom¬ 
panied by someone from Occidental? A. lie stated that 
they had gotten in touch with Occidental. I don’t know 
just who it was, but Occidental had been brought into the 
picture almost immediately by Mr. Oalic. 

Q. 1 show you this letter dated September 7, 1!)64, 
designated P32. Did you receive that letter? A. Yes. 

Q. Is that the signature of Ferdinand Oalic? A. That 
is. 

Mr. Van Worlds: 1 offer that in evidence. 

Mr. Xizer: I object to this on the additional 
ground, in addition to those previously stated, that 
it is obviously self-serving and irrelevant to this 
controversy. I of course understand your Honor’s 
ruling. I am merely making my additional objec¬ 
tion. 

(^. Now— 

The Court: You know, you offered these in evi¬ 
dence. 1 am receiving them. I would like to read 
them. Won’t you give me a chance to read them, 
please ? 

Mr. Van Yoorhis: I am sorry, your Honor. 
(Plaintiff’s Exhibit 32 received in evidence.) 
(60) The Court: All right. Proceed, please. 

Q. Proceeding to September 1664, I take it you did 
not attend the meeting in London which you said Mr. 
Oalic was planning to arrange? A. I did not. 

Q. That was attended by your brother Herbert? A. 
P»y Herbert, yes. 

Q. While Herbert was in London at that time—and 
1 refer to September 16 to 18 of 1664—did you have an 
overseas telephone call from vour brother Herbert? A. 
Yes. 

Q. Will you tell us what was said by you and him in 
that connection! A. Well, Herbert mentioned— 


r 
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Mr. Xizer: Same objection. 

The Court: Aren’t we going far afield with con¬ 
versation between the two plaintiffs? JIow is that 
possibly binding on the defendant here? 

Mr. \an\oorhis: Only this, your Honor. The 
partner Herbert Allen was in London. 

The Court: He was there. He can testify as 
to what happened. This is hearsay. 

Mr. ^ anVoorhis: He was there and lie can tes¬ 
tify (01) as to what happened. 

The Court: f am adopting a very liberal attitude 
with respect to receipt of evidence, but there is a 
limit beyond which f won t go. I am not going 
to accept a conversation between the two partners 
reporting on a session or a meeting that was had 
at which it is alleged representatives of the defend¬ 
ants were. 

You have the partner here to testify. You 
have direct evidence. Why do we get into this? 

Mr. YanVoorhis: I only offer the— 

I h<‘ Court: We are spending needless time on 
that. I will adopt a very liberal approach. I am 
receiving all this in evidence subject to connection 
only because I am sitting as a Judge without a 
jury. But there is a limit to the— 

Mr. \an\oorhis: It was simply to show an 
authorization of both partners to make the arrange¬ 
ments which were made. 

3 he ( ourt: I would assume, sine** they are part¬ 
ners, one would have the same right as the other 
to make arrangements under partnership law. 

Mr. V an\ oorhis: I think your Honor is correct 
with respect to that and I will not pursue this 
further. 

Q. Following this lfi to 18 September l!)(i4, did you 
(02) have any further communications with Mr. Oalic 
in regard to this subject? A. WJien did you say? 
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IJ. Following tlio IStli of September until March of 
1 M(if). A. I believe SO. 

Q. I show you Kxhihit I’•*> 1 and ask you if you roomed 
that telegram. A. Vos, I did. 

Q. Addressed to you? A. Yes. 

Q- And signed Fordo? A. That is Ferdinand (Salic, 
yes. 

Mr. VanYoorhis: I offer that in evidence. 

Mr. Nizer: Objection. We never received it. 
I nless your Honor wishes the old ruling to ap¬ 
ply to this one, I understand. 

The Court: I will receive it under the same nil 
ing, ami so that there won’t be any misapprehen¬ 
sion on the part of any of the parties, it is cer¬ 
tainly not proof of the facts contained therein. 
There are many self-serving statements contained 
in the exhibits thus far received. The eventual 
evaluation as to whether or not events occurred 
(M3) will depend upon the totality of evidence in 
the case. 

(Plaintiff. Kxhihit Pol was received in evi¬ 
dence. ) 

• • • 

(M4) (^. Mr. Allen, did you testify as to conversa¬ 
tions or communications had between you and (ialic 
suhseqm nt to September and until March lOtio? A. T 
did. 

Q. What did he tell you in those conversations? A. 
The conversations with (Ialic? 

Q. Yes. A. From the original ones? 

Q. After September until March 10(5.). A. September— 

Q. \\ itli reference to whatever his activities and yours 
may have been in connection with this. A. Well, our 
activities, with the exception—our activities more or less 
ceased, because what we did is we turned Mr. Hammer 
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over to Mr. Galic ami from there on they made their 
arrangements, they hired, they fired, did everything them¬ 
selves. 

Q. Did Mr. (lalie tell you— A. Vs far as Mr. Galic 
goes, we advised him at all (94a; times to cooperate 
with Mr. Hammer. 

Q. Did Mr. Galic report to you on any of his visits 
to Libya f A. He may have. I don’t recall at this time 
(95) Q. Coming to March— A. Wait. Mav I correct 
that f 

Q. Yes. A. In one telegram he sent me he stated that 
he had real success from Libya. 

Q. Things were going well? A. Yes. 

Q. The telegram you are referring to that I just 
put in evidence? A. That’s right. 

Q. Now we come to March, 19(5.'). 1 show you Kxhibit 
I'titi, a letter dated December 12, 19(14, and ask you if 
that is the signature of Ferdinand Galic? A. That is. 

Q. Did you receive that? A. f did. 

Mr. YanYoorhis: This I offer in evidence. 

Mr. Xizer: I object to this, your Honor, on 
grounds previously stated. In addition, there are 
self-serving declarations there and we never got 
a copy of this letter. Galic's designation for the 
purpose described in the previous exhibit does not 
make him an agent to bind us in conversations 
with Mr. Allen in any way. He was not an agent 
at all: he was a contractor who was to (9(5) do a 
special job. just like others, as an independent con¬ 
tractor and until it is established that he had this 
kind of authority particularly in writing, which 
we never got a copy of, to his friend, we are not 
bound by his self-serving declarations. 

Mr. VanVoorhis: Allen’s financial backing was 
vital to this picture. 






\ 


140a 

('Italics Allen, ,/r.. for Plaintiff, Direct 

'Nit* Court: I will receive it subject to a motion 
to strike. 

(Plaintiff’s Kxhibit Pfifi received i?i evidence.) 

( i- 1 s l>"'v you Kxhibit P70, a letter daterl January 22, 
Ctin. Is that signed by Ferdinand (ialicf A. That is. 

O. Annexed to it is a copy of what purports to be 
a letter to Dr. Ilaiunier Ironi Ferdo (lalic dated Januarv 
22, 1005? A. That is correct. 

Q- "as that enclosed with the P70? A. Yes. it was. 
• • • 

(07) l»y Mr. YaJiYoorhis: 

Q- I show you a letter dated March Hi, 1005, marked 
1 *07. with an annexed document. This letter purports 
1o be signed by your brother Herbert, is that correct* 
A. That’s correct. 

(j. Addressed to Dr. Armand Hammer? A. That’s 
right. 

And the memorandum enclosed or annexed to it 
is entitled. “Summary of miscellaneous information on 
one (leneral DePovin.’’ is that correct? A. That’s cor- 
r<* ct. 

Mr. \ an\ oorhis: If your Honor please, while 
(OS) | am not going to press the point if you sus- 
(ain an objection to it. it seems to me that con¬ 
versations on this subject are policy between the 
two brothers, who are the managing partners of 
Allen & Company, with reference to what to do 
with this report, and that is relevant. 

The Court: I don’t know what has been offered 
yet. I have not seen anything. 

Mr. \ an\ oorhis: 1 will offer it in evidence. 

Mr. Xizer: There is no objection, your Honor. 
This has been stipulated in. 

(Pause.) 
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Hu* Court: It is received without objection. 

(I Inintiff s Kxhibit PMi received in evidence.) 

Q. Mr. Allen, after receiving this DeRovin report, 
which was attached to that letter, and before tlie letter 
of vour brother Herbert to Armand Hammer was mailed, 
<lid you have some discussion with your brother Herbert 
with reference to the sending of this to Dr. Hammer? 
A. A es. 

Q. As managing partners of the firm? A. Yes, we did. 

Mr. Xi/.er: I respectfully object to any con¬ 
versation. 

The Court: I will receive it for whatever value 
(Mb) it has. 

A. \Ye were quite surprised at getting it and we talked 
it over and decided that as long as we were partners with 
Occidental we should send it on to Dr. Hammer im¬ 
mediately. which we did. We didn't judge whether it 
was true or untrue, that was not up to us. 

Mr. Xizer: I move to strike— 

Hie Court: Strike the latter part of the an¬ 
swer. 

(■i- Did you make any independent investigation_ \ 

We did not. 

Q. —to ascertain the truth of the facts stated in that 
memorandum? A. Xo, we did not. 

Q. Did you have any communication from Occidental 
or from Dr. Hammer following the mailing of that let¬ 
ter? A. Xone whatsoever. 

Q. Cntil when? A. Until, I believe, some time in Au¬ 
gust. 

Q. To refresh your recollection, may I refer you to a 
letter bearing date July 16th— A. That was a letter we 
received from —this was the letter sent to Herbert Al- 
'en on July 16th concerning the venture with Occidental. 
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(100) Q. It was written, I suppose, to vour firm? A. 
A. Yes. 

Q. A on saw the letter when it arrived? A. Yes, 1 
did. 

Q- Ifi'l you notice, there are annexed to it two tele¬ 
grams? A. Yes. 

(). One purporting to he addressed to Ferdo (ialie 
and the other to (leneral DeHovin? A. That’s right. 

Q- And that is the signature of Annand Hammer (in 
dicating)? A. Yes. 

• • • 

(101) (). Did you discuss this letter of .July Hi. 1965. 
Kxhibit I’124 with your brother Herbert and counsel? 
A. Yes. I trot together with Herbert— 

Mr. \izer: Objection to the conversation, sir. 

Mr. \ nn\ oorhis: At the moment 1 am just ask¬ 
ing if lie discussed it. 

A. Yes. 

Q- W ho was present at this conversation? A. Herbert 
and Jimmy Deer. 

*<!• Mill you tell us what was said on this occasion? 

Mr. Nizer: Objection, sir. 

Mr. \an\oorhis: Well, we propose to show that 
action on advice of counsel here— 

<}. Who is Mr. Deer? A. lie is our counsel. 

I he Court: Would it be the objective fact that 

(102) is important here? I will take it. So there 
won't be any misapprehension about it, I am rais¬ 
ing a question about it. Suppose lie did act on 
the advice of counsel, how does that alter the 
rights of the parties involved or affect the rights 
of the parties involved? 

Mr. YanVoorhis: In this way: The fact that 
there was no written communication for some time 
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from the Allens, or Allen & Company to Occidental 
in response to this letter of July lhth is treated 
as acquiescence. Counsel for Occidental has argued 
that the fact that they did not reply in writing to 
that letter was an acquiecsenee in ‘lie cancella¬ 
tion of their .joint venture. 

It seems to me that where such a point as 
that is made that it is relevant to indicate the 
circumstances, the mental operations. Acquiesc¬ 
ence is a subjective thing as well as objective, at 
times, and I think we are entitled to show the 
state of mind. 

The Court: Do you want to be heard? 

Mr. Xizer: ^ es. It is not the best evidence. 
If counsel wishes to testify, it still may not he 
admissible, but at least that would lx 1 one step 
nearer the source, but for him to say that he had 
a conversation in which he got advice from his 
lawyer, which is irrelevant and immaterial, in any 
event, the operative fact, as your (103) Honor 
commented, is an answer to that. This is clearly 
inadmissible. It is hearsay between the plaintiff 
and his own brother and his own lawyer with re¬ 
spect to alleged advice they got and never com 
municated to us. 

1 object to it. 

The Court: Well, I will receive it, for whatever 
value it has, in explanation for the failure of the 
plaintiffs to respond to this letter, as you contend, 
as 1 recall from your opening statement, for a pe¬ 
riod of IS months, is that correct? 

Mr. Xizer: Yes, your Honor. 

Q. You may answer. A. We took it up with our 
counsel, who told us— 

Q. W hat was your discussion, and tell us as near as 
you can whatever was said between tin* three of you. 
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A. We gave him tin* letter, to see whether the letter 
meant anythin#, whether it was binding. Re said that 
it was completely meaningless, it was a self-declarin',' 
letter and ie i no meaning at all. 

Q. Did your brother say anything to you ami to Mr. 
Deer with reference to it? A. lie said it’s like divorcing 
your wife by sending her a telegram, “You are divorced." 
I think Mr. Deer said it was unilateral. 

(104) Q. Were there any further comments that you 

recall were made with relation to the letter? A. The 

only further comments were that we were going to tell 
Mr. Hammer as soon as we got to him. 

Q. 1 hat is the most that you recall at the present 

time? A. What is that? 

Q. I hat is t!ie most that you recall at the present 

time, is it? A. You moan as far as the letter— 

Q. As far as what your brother said as to the con¬ 
versation. A. 1 hat was the conversation with our at¬ 
torney. all I can recall at the present time. 

Q. And with Herbert? A. And with Herbert, yes. 

• • • 

(,f. \\ as anything said by Mr. Deer with respect to 
whether there was any legal necessity of answering it? 

(I'D) A. Mr. Deer said there was no need to answer it. 

Q. doing back just a little, on receiving this DeRovin 
report. I’!)?, did you have any conversation with dalie 
about it? A. I don’t recall. 

Mr. Xizer: Objection, sir. 

Mr. \ an\ oorhis: He says he doesn’t recall. 

Q- Did you have any discussion with dalie about 
this letter of July 16, 1965? A. Yes. 

Q. Which is Exhibit PI24? A. Yes. 

Mr. Xizer: Excuse me. Your Honor, may 1 
ask that the telegram, copy of a telegram, which 
is referred to in 1*97, the annexed sheets, if your 
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Honor has it before you, March 12, IMS, enclose. 1 
text of information regarding Mr. Pogulu alias 
General DeRovin, and a copy of telegram sent to 
him on March 8th in agreement with Charles 
Torum—may T have that telegram, so it is a 
complete document ? 

The Court: We are going hack to 97? 

Mr. Xizer: He just asked another question about 
it and I regret T didn't mention it sooner. 

The Court: You are referring to the reference 
on the second page of that exhibit? 

(106) Mr. Xizer: Yes. 

The Court: Enclosed text of the note of infor¬ 
mation regarding Mr. Pogulu alias General De¬ 
Rovin. 

Mr. Xizer: That’s right. 

The Court: And copy of the telegram sent to 
him on March 8th? 

Mr. Xizer: Yes. 

The Court: Where is that? 1 take it Mr. Xizer 
is correct about that, that it should bo a complete 
document. Where is the telegram? 

Mr. Greenspoon: Your Honor, may T respond 
to that? 

The Court: Mr. Greenspoon, \ am going to have 
one lawyer at a time in this case. Otherwise the 
time estimate will run much beyond what was 
given to the court. 

Mr. Greenspoon: I think I can be quicker on it 
because T am a little more familiar with it. 

The Court: All right. 

Mr. Greenspoon: So far as we know, we did not 
receive the telegram referred to from Klehe to 
Carton. We did get it several years later. We 
asked Klehe for a copy of it and we got it. 

The Court: Who is Klehe? 

Mr. Greenspoon: A French banking house. 


K, 
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(107) Tilt* Court: The bank tile plaintiff has some in¬ 
terest in? 

Mr. (Jreenspoon: Had at that time, your Honor, 
a small interest. 

The Court: An interest? Is that the bank? 

Mr. Oreenspoon: Yes. 

The Court: Whether you received it later or 
not, are you agreed that is the telegram referred 
to? rf so, let's not spend time on it and consider 
it part of that exhibit. 

Mr. (Jreenspoon: We don’t have any objection. 
We don’t know whether it was the right telegram 
or not. 

Mr. YanVoorhis: We are not going to object to 
it, if Mr. Xizer wants it in. 

The Court: Can this be clarified? Where is tin 1 
telegram sent to him on March 8th in agreement 
with Mr. Charles Torum? Weren’t there any 
witnesses questioned on the depositions in the 
thousands of pages taken? 

Mr. (Jreenspoon: Yes. 

Mr. Xizer: Yes, sir. 

Mr. (Jreenspoon: Xo one could identify it. 

Mr. Xizer: And he said— 

The Court: Who is lie? 

(108) Mr. Xizer: Allen and counsel said they didn’t 
have it, and this telegram, it was conceded on 
the deposition that Torum is the attorney, and 
here is a lawyer writing with respect to this mat¬ 
ter and it is supposed to be attached to this letter 
and it is missing. Then they give us recently 
cables which we don’t think relate to that or are 
the cable involved, and we have always ob¬ 
jected to this cable being missing, the one docu¬ 
ment which shows what their own lawyer said 
about DeRovin, apparently. 
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Mr. VanVoorhis: This is the best we could do, 
your Honor. 

The Court: If it isn’t here, 1 can't supply it. 

Mr. (Jreenspoon: We supplied something, tell¬ 
ing them this is what Klehe gave us several years 
later. 

Mr. VanVoorhis: 07 was received by Mr. Xizer’s 
consent. 

The Court: Mr. Nizer. if you think it is im¬ 
portant to establish the contents of the telegram 
referred to on page 2 of Exhibit 07 during the 
course of this trial, if you desire to take the depo¬ 
sition of any witness on the subject you will be 
perinited to do so, even though all depositions are 
closed. 

Mr. Nizer: To be brief and not hold up the mat¬ 
ter (10!)) now, I would like at least to have marked 
the document which counsel did give us stating 
that he is not sure whether this is the annexed 
cable, and I would like that to be marked in the 
meantime, with that reservation. 

Mr. VanVoorhis: We have no objection to that. 

Mr. Nizer: It is 57. 

The Court: How is that to be marked as part 
of Plaintiff’s Exhibit 07? 

Mr. Nizer: As their representation that they 
don’t know but they believe that is— 

The Court: Tt will be received anyway. We will 
mark it 07A. 

(Plaintiff’s Exhibit 1*07A received in evidence.) 
By Mr. VanVoorhis: 

Q. Mr. Allen, you were about to tell us what conver¬ 
sations, if any, you had with Oalic with respect to this 
letter. PI 24, of July 16, 1065. 

Mr. Nizer: Objection. 
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I lie Court: It will In- received subject to a mo¬ 
tion to strike but, frankly, 1 must say to you, while 
I have taken the conversation that was had by the 
witness and his brother with their attorney, I don’t 
know how any conversation with respect to Galic 
can a fleet the rights of the parties at this point. 
I will take it. 


(ll'd I lie Court: I think you were about to ask him 
the question: Following tin 1 receipt of this letter 
o! duly Kith, did there come a time when you 
did have a conversation with l)r. Hammer of Oc¬ 
cidental ’ 


The Witness: Yes. 

I h(‘ ( ourt: With respect to the subject matter of that 
letter f 

Tin* Witness: Ye.*. 

I lie (ourt: Who was present on that occasion? 

(Ill) I lie Witness: Mr. Menehan. Dr. Hammer and mv- 
self. 


The Court: Who is Mr. Henehan ? 

The Witness; He is dead now. He was an associate 
of Klein* & Company. 

I be Court: Where did the conversation take place? 

I be Witness: At Mr. Hammer’s home in Greenwich 
Village. At that time 1 told him— 

The Court: You have not fixed the date of the con¬ 
versation. 

I'he Witness: August, HW>5. Previous to that, we 
were working on a phosphate deal in Morocco. 


By Mr. VanVoorhis: 


Q. By “we,” you mean you and Occidental? A. Ted 
Benehan, representing Klelie and Company, and Hammer, 
and they brought it to Hammer. This meeting was more 
for the purpose of discussing the phosphates, hut at that 
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tiiiu! in tin* meantime, the telegram had come in and I 
started tin* conversation off with Mr. Hammer telling 
him exactly what our attorney told ns about the tele¬ 
gram. 

(112) 1 he Court: Don’t tell me that. When you say 

that you are not telling me what was said on that oc¬ 
casion. 

The Witness: The telegram had no hearing whatso¬ 
ever. 

Q. ^ °u are talking about the letter of July Id? A. 
Yes, the letter. 

Q. Enclosing telegram to DeRovin and (Jalic, is that 
correct? A. That’s correct. We had <|uite a hit of trou 
hie with Clalic. We had told <Jalic to continue on doing 
everything lie had, that our attorney said there is no 
meaning to the telegram. W hen we sat down with Dr. 
Hammer the question of phosphates came up. We had in¬ 
troduced him to Klelie, they were about to close some¬ 
thing in Morrocco. We didn’t want any part of it be¬ 
cause of this eruption we had with Dr. Hammer and we 
told him that we would not proceed in Morocco at all, 
that Morocco would not proceed without us with Dr. 
Hammer unless lie understood this other matter that 
we continued to work and the contract was still in force 
and he acquiesced to it. 

I lie Court: When you say he acquiesced in it. what 
did he say? I asked what the conversation was. 

Tiie Witness: He told us to go right ahead. (113) T 
told him about the trouble with fialic and so forth. He 
told us to go right ahead just as you have been doing. 

Q. I don’t quite recall, did you say in what you just 
are saying now, that you told Dr. Hammer the remark 
of your counsel? A. T told him the remark of our coun¬ 
sel and he thought it was meaningless and he asked us 
to continue working, to do exactly as we had been doing. 
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Q. Did you have a conversation with (lalic or Ham¬ 
mer at or about this time with respect to a motion pic¬ 
ture? A. Yes. I told Mr. Hammer because Dr. Ham¬ 
mer at that time—because Ferdo (lalic told me between 
the interval of the letter of the cancellation— 

Q. What did you tell Dr. Hammer at this time that 
Ferdo (lalic had said with regard to this Libyan mo¬ 
tion picture? A. Ferdo said that one of the important 
things in Libya was public relations and he was making 
a picture on Libya which he was paying for just to 
cement the public relations with Libya due to our joint 
venture. 

Q. Did they say who wrote the script for the movie? 
A. I don’t recall that. 

Q. Was anything further said at this time about (114) 
this movie? A. Well, except the movie was going to 
cost them around $100,000 plus, and he was laying out 
money for it. 

Q. 1 show you Kxhihit 1*120. A. Yes. 

Q. According to the telegram, to Dr. Hammer, from 
Ferdinand (lalic— 

Mr. Xizer: Can’t hear you. What number is 
that please? 

Mr. YanYoorhis: liifi to Dr. Hammer, from Fer¬ 
dinand (lalic. And 1 ask you did you receive that? 

’Pile Witness: I ,! >d, yes. 

Q. How did you receive it, what was the occasion for 
it? A. I imagine it was mailed, 1 don’t know. I don’t 
know who mailed it to me. 1 imagine it was mailed to 
me by—I can’t recall. 

Q. Was it received in the mail? A. It was received 
in the mail, yes. 

Mr. YanYoorhis: It purports, your Honor, to be 
a copy of a telegram sent by (lalic to Dr. Hammer, 
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received in the mail. 1 ask the defendant il they 
have the original of this. 

Mr. Oreenspoon: They have authenticated this. 
(115) Mr. VanVoorhis: My associate tells me this is 
already authenticated. T offer it in evidence. 

Q. I show you a letter dated October 13— 

Mr. Nizer: Just a moment, please. 1 am check¬ 
ing the pretrial order. Tt was offered solely for 
the limited purpose of communication. I am try¬ 
ing to find that number. It has been translated 
into another number. 

Mr. Oreenspoon: We will give it to you right 
now. 

Mr. VanVoorhis: Oalic had been adopted as your 
man by this time. 

Mr. Nizer: Oh, yes, of course 1 move to strike 
out counsel’s observation. But your Honor may 
we pass this— 

The Court: Do you really have to move to strike 
it out? You didn’t have a jury sitting in that box, 
do you? 

Mr. Oreenspoon: It is 18, Mr. Nizer. 

Mr. Nizer: May we pass this for the moment 
and come back to it not to hold up your Honor? 
It is just a matter of translating the numbers. 
They have all been given different numbers. 

Mr. VanVoorhis: 1 don’t mind. 

Q. I show you a letter dated October 13, 11)65, (116) 
Kxhibit P141, addressed to Dear Herbert—T suppose 
Herbert Allen? A. Yes. 

Q. Is that signed by Ferdinand Oalic? A. It is. 

Mr. \ anV oorhis: I offer that in evidence. 

Mr. Nizer: This letter was never given to us. 
It is after the termination. 
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Tin- Court: I am going to say, .Judge VanVoor- 
liis I am receiving tin* other communications, that 
is, between tlie plaintiffs ami Mr. (lalic subject to 
not only this motion to strike but I may eventually 
leave it in under my theory that since 1 am 
sitting without a jury, eventually 1 will only con¬ 
sider evidence that is relevant and material and 
admissible, lint you are now offering a letter 
subsequent to duly l!J(»f>, where tin* defendant con¬ 
tended, under which defendant contended then* was 
no longer any relationship between the defendant 
and Mr. (lalic. In fact Mr. (lalic wrote an answer 
protesting against the cancellation of contract. 
Mow do you purport to have any evidentiary value 
to the statements contained herein? I haven’t 
read it. I am about to read it. Rut I am sug¬ 
gesting to you this is going quite far afield. This 
letter writing must (117) reach an end at some 
point where each is expressing his own position 
and own point of view and making selfserving 
statements. 

Mr. VanYoorhis: I think when your Honor reads 
the letter that you will perceive the reason on ac¬ 
count of which it is offered. 

The Court: Well, it is interesting. It is much 
better to have always the same driver especially for 
Rolls Rovee. Rut what 1 don’t see what that has 
to do with this case. 

Mr. \an\oorhis: That is a discursive remark 
that precedes tin* relevant part of it later. 

The Court: And on the other hand, Mr. Nizer, 
1 don’t know in the light of your opening state¬ 
ment why you are objecting to this letter. 

Mr. Nizer: T know there are— 

The Court: Didn’t you make a statement this 
morning in your opening statement while Mr.—I 
have to get his name right—Mr. Galic, once you 
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sent a letter, after your client sent the letter in 
July 1955, that Mr. (Jalicr took great pride in say¬ 
ing that ‘*1 blocked the way”? 

Mr. Nizer: Yes. 

The Court: And isn’t that contained in this let¬ 
ter? 

(118) Mr. Nizer: Yes. 

The Court: Why do you want it out of this 
case ? 

Mr. X izer: We have that evidence anyhow, your 
Honor, in another letter, but the reason I object 
to it, sir, is that even though it serves our purpose 
in some respects, the danger of this kind of series 
of communications between the two friends is that 
if I become selective and say, “Well, I like this,” 
that other evidence will get in where they were 
plotting, as I believe, with respect to this matter, 
between them. 

The Court: Oh, I think what you referred to 
as a danger obviously must be at a minimum in 
a case being tried in a court without a jury. Don’t 
you give the Court credit for the capacity to dis¬ 
tinguish what is relevant, significant, material and 
admissible evidence? 

Mr. Nizer: All right. 

The Court: Everybody is writing everybody else 
in this case. 

Mr. VanVoorhis: In t hat connection, your 
Honor, 1 offer P131. 

The Court: It will be received on the same basis. 

• • • 

(119) (Plaintiff’s Exhibits 141 and P131 received in 
evidence.) 

The Court: This is what we used to refer to as 
a claim letter, a man asserting a claim that he ad 
dressed to an opposing side. Tt will be received in 
evidence. 
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As a matter of fact, it incorporates two exhibits 
in evidence already, the letter of July lfi, 1965, 
sent by Occidental and the returned cablegram, 
I think it is by Mr. Galic, of July 27. They are 
already in evidence, lie reiterates his position 
that he will pursue you further, in the United 
States, the Continent anti the whole world. 

I think you gentlemen, the lawyers I am talk 
ing to, ought to have a sense of balance in trying 
a case of this kind. \ don’t think there ought to 
be any undue apprehension, if any apprehension 
at all, on the capacity of the Court to distill all 
those communications and come down (120) to the 
essential issues in the case which were outlined 
this morning. 

My Mr. VanVoorhis: 

Q. Now, Mr. Allen, referring to this Exhibit of Octo¬ 
ber 10, 1005— 

Mr. Greenspoon: October 13. 

Q- —Exhibit 141, October 13, the blocking letter as 
we call it, for identification, was that followed by any 
conversation between you and Galic? A. Yes. I called 
up Mr. Galic— 

Mr. Nizer: Objection, sir. 

A. I asked him to continue— 

Mr. Nizer: I objected to that. 

The Court: I will hear the answer. 

A. I asked him to continue as he was, we had as¬ 
serted our partnership with Dr. Hammer and he had not 
objected to it, so he should continue right along. 

Q. Did you ask him about what if anything he had 
done by way of blocking the matter? A. No, I did not. 
T knew he was capable of it, but 1 didn’t ask him. 
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Q. Did lu* tell you as to—Mr. Galic’s English is some¬ 
times a little obscure—did he tell you at all whether or 
not he already had or was just planning to block the 
thing. (121) A. No, lie hadn’t done anything. 

Q. lie said he had not as yet done anything? A. lie 
hadn’t done anything. 

Q. Now, did you have any communication about this 
with Dr. Hammer? A. 1 believe we did. 

Q. At or about this time? A. f believe we did. 

Mr. Xizer: What time, please, what date? 

Mr. \ anVoorhis: It is around the middle of 
October of ’fi5. 

The Court: Well, you fixed the date, the wit¬ 
ness didn't at all. I must ask you to refrain from 
fixing the date or suggesting a date to a witness. 
Let him testify. 

Mr. YanVoorhis: No, your Honor, the date was 
fixed— 

File Court: Will you please let me finish my 
statement. There are leading questions asked. But 
certainly at this aspect of the ease there ought to 
be non-leading questions. 

Mr. YanVoorhis: I assume the date was fixed by 
the letter which I asked about. I thought that 
was what (122) Mr. Xizer was asking me for. 

Mr. Xizer: Well, 1 meant for the witness to 
tell us when and where. 

Mr. YanVoorhis: All right. 

• • • 

Q- I «how you again Exhibit P141 and refer you to 
your testimony as to your conversation following the re¬ 
ceipt of that letter with Ferdinand Halic. Can you tell 
us approximately when that conversation took place? A. 
Right after receiving the letter, some time, probably late 
October or the latter part of October. 
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Q- Now, liitl you liavo sonic talk, telephone conversa¬ 
tion, at or about this time with I)r. Hammer? A. I think 
we had a telephone conversation from l)r. Hammer set- 
tour up some date, but I don’t recall exactly what it was. 
1 know a date was set up in November, early Novem¬ 
ber. and I believe we received a telegram from Dr. 
Hammer from Florida explaining it. 

Q. 1 show you Exhibit PI4(1 and ask you if that is 
the telegram. (12i!) A. 'l es, that's the telegram. 

Mr. \ an\ oorhis: I offer it in evidence. 

Q- In that context, did you receive this letter dated 
November d, 1 Dtif*. Exhibit PI47 purporting to be signed 
by Dr. Hammer? 

(IMaintiit’s Exhibit 14(i was received in evidence.) 

A. We must have received it. but I have no— 

The Court: I didn't hear the balance of the answer. 

A. I have no recollection at the minute. 

Mr. Nizer: I can't hear that. 

The Witness: I say we must have received it. but I 
have no real recollection of it I think. 

( t ). It came out of your file? A. It did come out of 
our (ile? 

Q. I am asking you that. A. Oh. yes. Yes. 

Q- Is* that the signature of Dr. Hammer? A. As far as 
I know. 

Q- Well, you have had plenty of opportunity to ob¬ 
serve— 

file Court: Is this referred to in the pretrial 
order? Is there any issue brought as to the au¬ 
thenticity (124) of this letter? 

Mr. Nizer: That refers to another matter en¬ 
tirely. As it shows it is a Moroccan venture on 
phosphate. 
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We don’t dispute the authenticity of the signa¬ 
ture and that it was sent to us. 

Tiie Court: You object to it on the ground that 
it is not relevant or germane to the issues in this 
case ? 

Mr. Nizer: That’s right. 

The Court: What difference does it mak; if I 
receive it. 

Mr. Nizer: He is trying to create a date and 
for this— 

Tlie Court: l understand. 1 assume there will 
be a witness testifying to this with respect to this 
on the other side, will there not? 

Mr. Nizer: Yes. 

The Court: Why are we spending time on this. 
I will acknowledge that you are correct it does not 
appear to be relevant to the issues in this case. 

Mr. Nizer: I am sorry T didn’t hear that, Judge. 

The Court: T say strictly speaking you are (125) 
correct. 

Tt does not appear to be relevant to the issues 
# in this case. 

Mr. Nizer: All right. Thank you. 

• • • 

(12f)) Q. Mr. Allen, we were speaking about this Novem¬ 
ber meeting with Dr. Hammer, you recall) A. Yes. 

Q. Did that meeting occur? A. Yes, it did. 

Q. Can you tell us approximately when and where and 
who was present? A. T believe it was at onr office. T 
am not sure of it. but T believe— 

The Court: Mr. Allen, will you try and raise your 
voice? 

A. T believe it was in our office, but T am not sure of 
that. 

Q. That is at 30 Broad Street? A. Yes. And it was 
about the middle of November. 
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Q. Who was there? A. Dr. Hammer, Herbert and my¬ 
self. 

Q. Will you tell us what was the conversation, as nearly 
as you can recall in substance, who said what? A. The 
conversation had to do with the so-called blocking letter 
of Oalic’s and we told Dr. Hammer that we had told Mr. 
tJalic not to— 

Q. By “we," do you remember whether it was you or Her¬ 
bert? (127) A. Tt was either Herbert or myself. T will 
say 1 told him. 

Q. One or the other of you in the other’s presence? A. 
That’s correct. I told him not to block it, to go right 
ahead and continue cooperating with Dr. Hammer. 

Then the phosphate thing came up again. 

Q. Did Dr. Hammer say anything in response to that? 
A. Well. Dr. Hammer said that—he thanked us and said 
that he would handle it from there on. 

Now, the 1 phosphate matter came up because T received 
a call from the king’s brother, Prince Moulay Abdullah 
of Morocco, and lie stated that they were progressing and 
they were going to probably make a deal, but he wanted 
to know if—T told him that was fine and 1 was glad that 
Ivlehe and Dr. Hammer were going to do it. He said, 
“We don’t want Klehe, we want you. We want you to 
take 25'"?, because this would be a guarantee for Morocco.” 

Then lie told me that the king and he would he in 
New York around October 23rd end they wanted to get 
together with me at that time. 

Mr. Xizer: Excuse me, sir. Ts all this said to Dr. Ham¬ 
mer? T don’t follow you. 

The Court: Please go back and read the question and 
answer. You referred to a “he” and T am not sure that 
(128) T understand to whom you were referring. 

The Witness: Well, T received a call from Prince Mou¬ 
lay Abdullah of Morocco, which T told to Dr. Hammer. 
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Q. That call had been earlier received, is that right t 
A. That ca. l had been received about a few weeks earlier, 
maybe a month earlier, and T just recited what the call 
was about. 

Now, he also told me in the call that I was to go to 
Washington— 

The Court: You are saying, “He.” None of us were 
there, you know. 

A. The prince as the king’s representative asked me 
to go to Washington with Marvyn Carton, who was han¬ 
dling this phosphate for me, to go to Washington and see 
the phosphate minister at the time. T forget his name. 
I think it was Bengelloun, hut I am not sure. F would 
have to look at my memorandum that was made at the 
time. 

The Court: Going back again, you made a reference 
to a 25 r r interest you said that he wanted you to have. 
Who was the “he” at that point? 

The Witness: The king. The prince said, acting as the 
king’s representative, that they wanted (129) Allen & 
Company to take a 25% interest in the phosphates as they 
wanted a guarantee to Morocco that it would be done. 

The Court: That is what you told Dr. Hammer? 

The Witness: That’s correct. 

The Court: What did he say to that? 

The Witness: There was nothing to say to it that T 
remember. T don’t remember. T was just reciting the 
facts to him. 

Q. T show you Exhibit P148, a letter dated November 8, 
1965, purporting to be to Dr. Hammer and signed, is it, 
by you? A. That’s correct, sir. 

Mr. Van Voorhis: T offer that in evidence. Tt 
relates to the same transaction. 

Mr. Nizer: Obviously this refers— 
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The Court: If you allow me to ask the question, 
does this refer to the Moroccan deal? 

The Witness: Yes. 

The Court: This has no reference at all to the 
matter that is at issue in this case? 

Mr. VanVoorhis: It has a bearing on— 

The Court: Judge, won’t you allow the witness 
to answer the question? 

(130) The Witness: Yes. 

Mr. Van Voorhi ought you were asking it to 

me. 

The Court: Wher eference to matters in this 

case? 

The Witness: F have to leave that to counsel. 

The Court: All right. 

Mr. Van Voorhis: T might say, your Honor— 

The Court: That is a matter of argument. T 
asked the witness a simple question, was this a refer¬ 
ence to the Moroccan deal. He said yes. T asked, 
is there any reference to matters at issue in this 
case and the witness said yes, but he referred it to 
counsel. 

T don’t see anything in this letter that refers to 
the issues in this case. That is all T am saying. 

Mr. Van Voorhis: T was just going to say now it 
is so related, if I may. 

The Court: Go ahead. 

Mr. Van Voorhis: The statement is made by Dr. 
Hammer in his deposition on the question of ac¬ 
quiescence in this so-called cancellation or abandon¬ 
ment letter of July 16, 1965 that he. Hammer, would 
not have invited Allen & Company to participate in 
the Morrocan venture if he hadn’t believed that they 
acquiesced in the so-called (131) cancellation of 
July. 
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how, it appears that Allen & Company were 
somewhat reluctant to go into the Morrocan situa¬ 
tion and went into it at the insistence of the prince 
from the Morrocan government who objected to go- 
ing ahead with it at all unless they were in it. T 
think that has a definite bearing. 

Mr. Nizer: We press our objection to it, your 
Honor. 

The Court: It may be received in -evidence for 
whatever bearing it has on the issues in this case. 

(Plaintiff’s Exhibit P148 received in evidence.) 

Q. Can you tell us whether or not vou ever received Ex¬ 
hibit P59? A. Yes, I did. 

Q. This purports to be a Xerox copy of the Kabazi letter 
of February 16, 1966. 

Mr. Nizer: P59 is a letter from Ogbi to Galic. 

Mr. Van Voorhis: T beg your pardon. T am 
mistaken. 

No, I am not mistaken. What T said was cor¬ 
rect. 

Q. Did you receive that in the mail at some time? A. T 
did. 

Mr. Nizer: What exhibit is that? 

Mr. Van Voorhis: P159. 

(132) Mr. Nizer: 159. 

Q. When did you receive it? A. The earlv part of March 
1966. 

Q. How did you receive it? A. Received it in the mail, 
T believe. 

Q. Was there any covering letter that accompanied it? 
A. None that I know of. 

Mr. Van Voorhis: I offer it in evidence. 

The Court: With respect to the exhibits that 
have been received in evidence thus far, T don’t 
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want the originals here, but I would appreciate 
getting a photostat or a Xerox copy of each ex 
hibit that comes in. I would rather work with 
copies. 

Mr. VanVoorhis: We will see that that is done, 
your Honor. 

The Witness: [ would like to change that. I don’t recall 
whether there was an enclosure. 

Mr. Nizer: I didn’t hear that. 

Mr. Van Voorhis: He says he doesn’t recall 
for certain whether there was a covering letter. 

Q. I show you— 

Mr. Nizer: Just one moment. 

Your Honor, this is the letter concerning which 
there is the controversy of genuineness in the 
sense that (133) 1 explained in my opening state¬ 
ment. 

Tt is also, of course, hearsay, sent by Galic pre¬ 
sumably—by Kabazi to Galic, but it’s sent to Charles 
Allen. We never received any copy of it and it is 
conceded that we never got it until the examina 
tion or deposition, when it was claimed that it was 
received. 

So that there surrounds this document, your 
Honor, a very serious question both as to the au¬ 
thenticity of it, on which both sides have experts, 
orders of the Court, if your Honor would be good 
enough to hold that until that subject is presented 
to your Honor, and also the question of its hear¬ 
say character. This ought not to he received even 
subject to being stricken out, your Honor, we re 
spectfullv submit, under the surrounding circum 
stances of all the issues that now revolve around 
this document’s propriety and admissibility. 
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There is no covering letter. We never got a copy 
of it. We didn’t see it until 1967 when it was pro¬ 
duced voluntarily, in quotes, by counsel just to im¬ 
press us. I hadn’t asked a question. I didn’t know 
of its existence. They wouldn’t give us the original 
to have tested. W T e had to move to have it tested. 
There have been several orders of the Court, one by 
Judge Mansfield and one by Judge Cooper, giving us 
permission, all over (134) serious objection, to take 
ultraviolet ray tests and other tests of it. There are 
now several experts who are ready to testify. The 
court’s expert has filed a document in this Court 
which we take it is a court exhibit automatically. 
They have been discontent with the Court expert 
report and have therefore engaged two other ex¬ 
perts who were cross-examined, examined on deposi¬ 
tion. 

All of that, your Honor, ought to be at least 
before your Honor before your Honor rules, F 
respectfully submit, and not take it even now subject 
to anything. 

-Mr. 1 an \ oorliis: We are simply offering this 
testimony by Mr. Allen that 1 m* received this copy 
of this letter and that date. 

The Court: What does that prove? Supposing I 
oven receive it. Is it supposed to be proof of the 
facts contained therein? 

Mr. Van Voorhis: It is certainly proof that— 

The Court: Of what? 

Mr. Van Voorhis: It is certainly proof that Mr. 
Nizer’s contention is not true that it was a later 
fabrication. 

The Court: That is a different question. T 
am asking you, even assuming tliere were no issue 
of authenticity, how does the sending of this let¬ 
ter by Mr. Kabazi (135) to Oalic establish the facts 
that are referred to therein as fact? 
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Mr. \ an Voorliis: In iny opening statement I 
referred to tin* circumstance that the letter was 
a communication on official stationery of the Minis¬ 
try oi Oil of Libya in which he made it a matter 
of record— Ik* so testified in his EBT— 

I he Court: Is this the letter that you say lie 
made a matter of record and he testified that he 
destroyed the carbons? 

Mr. Van Voorliis: Not the carbon copy, but the 
carbon. 

The Court: Yes. 

Mr. Van Voorliis: That's right, the same letter. 

The Court: Then I misunderstood. I am just 
trying to recall what the opening statements were. 
Did I misunderstand the reference that either one 
of you made to the destruction of carbons or car¬ 
bon copies? 

Mr. Van Voorliis: .Just carbon. 'Mr. Nizer’s 
objection, as I understand it, that he is just mak¬ 
ing as to the authenticity, first, of the letter, and 
second, to its— 

The Court: And its hearsay nature. 

Mr. Van Voorliis: So far as tin* authenticity (13(5) 
argument, I don’t believe that it will be even a mat¬ 
ter of fact in dispute. 

The Court: It is in dispute. 

Mr. Van Voorliis: It is in dispute all right, but 
1 mean on the basis of the evidence. But regardless 
of that, Mr. Nizer is attacking, assertively, at least, 
on the basis of authenticity. We are certainly en¬ 
titled to support its authenticity by showing that 
this copy of it was received at a date before the 
time when Mr. Nizer has told your Honor— 

The Court: When Mr. Nizer used the term of 
authenticity, I believe that this went not so much 
to ‘he question of the signature of Mr. Kabazi, but 
rather the date of the letter. Tn other words, the 
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contention is, if 1 remember correctly, that this 
letter was predated 2/16/60 and in fact had been 
sent long subsequent to the events. 

Do 1 state the position correctly? 

Mr. Xizer: Precisely. 

The Court: That is his claim of lack of authen¬ 
ticity. 

In any event, the question of authenticity at this 
stage is an issue of fact, isn't it? 

Mr. Nizer: Yes, your Honor. 

(137) The Court: I am very mindful of your position 
with respect to its hearsay nature and the self- 
serving nature of what is contained in the com¬ 
munication. What difference does it make if I 
receive it on the same basis? I am aware of your 
position. 

Mr. Xizer: This witness, Mr. Allen, can’t testify 
to this, and to further indicate to your Honor— 
I wouldn’t ordinarily anticipate crc ss-examination, 
but your Honor has already heard some answers— 
here are his answers in the deposition, which throw 
further light on why this ought not to be received 
at all. He was asked: 

“Q. Now, did you receive this document”—this is this 
one—“in the mail? A. 1 don’t recall.” 

At 413: 

“Q. Was it delivered to you in hand? A. 1 don’t re¬ 
call. 

“Q. Did it come to vou or to Herbert? A. I don’t re¬ 
call. 

“Q. Did you receive it, Ivabazi letter, in the United 
States or abroad? A. I don’t recall. 

“Q. Looking again at the Kabazi letter, who was it 
who sent it, this copy, to you? (138) A. To me? 

“Q. Yes. Mr. Galic? A. T am sure T got it from Mr. 
(lalic, but T don’t know where. 
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“(j. Where is the covering letter that enclosed this 
photostat? A. There is no covering letter that 1 remem¬ 
ber.” 

The Witness: Could I answer on the covering letter? 

The Court: Let Mr. Nizer linish. He is making a 
lawyer’s argument. 

n 'he Witness: 1 will tell you why. 

Mr. Van Voorhis: Wait until he finishes. 

Mr. Nizer: 

“Q. Was there any covering letter that accompanied 
the Kabazi letter? A. I don’t recall. 

Q. Did you ever ask Mr. Galic since this suit was in¬ 
stituted as to whether he had sent you a covering letter? 
A. I don't recall.” 

And so it goes on and on and on. 

I think this is too serious a claim in form of hear¬ 
say by his presenting a letter from someone else 
that we never got even to take the liberal view which 
I understand the Court trying this case without a 
jury would take (139) ordinarily and which your 
Honor lias, but I don’t think it ought to apply to 
this. There ought to be a roi dire in which we have 
a chance to present testimony through the Court 
document which has already been filed by the Court- 
appointed expert and other material data ought to 
be received if your Honor is going to consider this 
even for tentative reception. 

(140) The Court: Was Mr. Galic examined with respect 
tc this letter? 

Mr. Nizer: Yes, your Honor, and if you will 
forgive a characterization, he was a shambles on it, 
and T would like to read all of that. The deposition 
has been marked for that purpose— 

The Court: 1 will accept your suggestion here 
and we will have a voir dire on this hefore it is re¬ 
ceived in evidence. 
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The Witness: Could 1 just answer the covering letter? 
If there was a covering letter with it, it would have been 
thrown away, because the letter itself states the subject. 

The Court: You would have thrown away a covering 
letter that— 

The Witness: We don’t keep covering letters. The 
letter itself it the subject matter and we don’t keep cover¬ 
ing letters where the letter itself is the subject mat¬ 
ter. 

The Court: Well, I believe there is in evidence a com¬ 
munication to your firm— 

The Witness: There are some, I admit, but most we 
don’t keep. 

The Court: There was a covering letter that (141) ap¬ 
parently you didn’t throw away. There was a pretty 
important document— 

The Witness: Yes. If the covering letter says, “I am 
enclosing the following,” T would throw it away. 

Mr. Van Voorhis: Your Honor, we contend, as 
you know, as far as the materiality of it goes, it 
is part of res gestae of the awarding of the conces¬ 
sion. 

The Court: Well, res gestae is a very all-inclu¬ 
sive, collective term but 1 have a doubt whether it 
extends to this type of communication received 
under the circumstances as testified to in this court¬ 
room and that has been adverted to as far as the de¬ 
position before trial is concerned. 

I think we ought to move along with this case. 
There are serious contentions made with respect to 
it, on both sides, and 1 am frankly prepared to 
receive it on the same basis I have received so 
many documents, the relevancy of which is doubt¬ 
ful, as well as the competency. Tn view of the 
earnest request made by defense counsel who thinks 
it is of such importance that there ought to be a 
voir dire, and T will allow the voir dire which as- 
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suinedly will consist of the testimony of experts 
in this case as well as other witnesses, who may 
have knowledge of the origin of the letter, date of 
the letter, circumstances (142) under which it was 
sent, and circumstances under which it was received 
hy this witness or those associated with him. 

Mr. Van \oorhis: This very copy, incidentally, 
was identified as a copy in the testimony of Kabazi 
himself, which is extremely clear and extremely 
forthright. 

The Court: I don’t have to repeat: I don’t ac¬ 
cept Mr. Nizer’s statements with respect to a wit¬ 
ness’ testimony being a shambles and, with due 
respect also to you, 1 can’t accept your statements 
as to fact matters. 

I often tell jurors, and I am told you have told it 
to jurors yourself, that statements by counsel are 
not a substitute for evidence. 

Mr. Van Voorhis: 1 can’t listen to statements like 
that just made by Mr. Nizer without some reply. 

The Court: The court supplies the reply in each 
instance and dk 'gards the statements by counsel 
with respect to fact questions. 

Mr. VanVoorhis: If I didn’t reply, he would say 
I acquiesced. 

The Court: On that pleasant note, continue your 
direct examination. 

Ily Mr. Van Vorrhis: 

Q. I show you Kxhibit 1*16:1, addressed to Charles Al¬ 
len, 30 Broad Street, and signed hy Galic, French Cable 
(143) Company. Did vou receive that cable? A. Yes, 

1 did. 

Mr. Van Voorhis: 1 offer that in evidence. 

The Court: Just to come back to this exhibit for iden¬ 
tification 159, Mr. Allen, what is your best recollection 
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as to when this came to your notice, no matter how it was 
received by you? 

The Witness: This came to me about the same time that 
the telegram just presented to me came to me, when Galic 
was threatening to sue. 

The Court: What time do you fix that as? 

The Witness: March, 1966. 

The Court: Do you recall whether it was before or 
after the award of the concession was made? 

The Witness: Well, I don’t know that we were advised 
when the award was made. The aw r ard was supposedly 
made in February, but T don’t know that wo were advised. 
I was not aware of it. We may have been advised at a 
later date by Mr. Galic when he sent his telegram. I 
believe he was away at the time and we received his 
telegram and that was the gist of it, he had found out 
the award was made and he was furious about it and 
threatened to sue us because we had let him down with 
Dr. Hammer. 

Mr. Nizer: Your Honor, with respect to this cable, 
(144) aside from the fact that it is a communication from 
Galic to Allen, it refers to the fact that “Letter follows,” 
and there has never been a letter produced. 

In the tirst place, 1 would like to complete document 
to he presented for your Honor's ruling and for our 
objection. 

The cable itself says, “Letter follows" at the end of 
it. 

The Witness: 1 got in touch with Galic right after 
getting the telegram and talked him out of any idea of 
suing us or anybody else. 

The Court: That wouldn’t e plain the point that Mr. 
Nizer is raising now. 

The Witness: Well, he is not— 

The Court: He is referring to the fact that the cable¬ 
gram states, “Letter follows” and he is asking where 
is the letter. 
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Mr. Van Voorliis: Thu witness is saying that—wasn’t 
sent? I would take it Mr. Galic is the only one that would 
know that. 

The Witness: I got the cablegram— 

The Court: All you are saying is that you didn’t get 
the letter. 

(145) The Witness: I told him to forget it, there was 
no sense in suing, and we were protecting what we had, 
our 25 per cent, and he accepted that. 

The Court: I am not taking that statement as 
binding as far as this defendant is concerned, you 
know that, Judge Van Voorliis? 

Mr. Van Voorhis: Yes, T do 

The Court: I have not seen the cablegram that 
was shown to counsel— 

By Mr. Van Voorhis: 

(■}. Now, was there some mention— 

The Court: I am trying to look at the date—oh, 
it is March 15th— 

<^. In this telephone conversation with Mr. Galic, was 
there any mention made by him of the relative value of 
these two concessions— A. Yes. 42B— 

Mr. Nizer: I object to that, sir, the reference 
to values between Mr. Galic, who has been dis¬ 
charged, and himself. 

Mr. V an Voorhis: I am asking for the conversa¬ 
tion. 

The Court: I take it for whatever it is worth. 

A. When lie reported about these allotments of the (146) 
concessions, lie said 42B was very good and 44 was good 
but not as good as 42B, and that there were the original 
concessions that we originally started trying to acquire, 
going back to the original conversation. 
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(147) By Mr. Van Voorhis: 

Q. Mr. Allen, 1 had just asked you whether you have 
told us all you reeollect of this conversation with Galic. 
A. I told Galic that we had our interest, that he is not 
to worry. 

Galic said he would take the concessions away, but we 
told him not to do it. 

Q. To refresh your recollection, did you tell him whether 
or not he should talk directly to Hammer? 

• • • 

A. At this conversation? 

Q. Yes. A. 1 don't recall. 

Mr. \ an Voorhis: Very well, I will pass that by. 

(148) Q. Did you talk with Galic between March and 
July, l!)6(i, about his talking to Hammer? A. Yes, I did, 
and T think he was— 

Q. Did he call you or did you call him? A. There were 
conversations and letters back and forth between Ham¬ 
mer and Galic and 1 guess conversations with Galic and 
myself and possibly with Hammer, but T can’t pinpoint 
them. 

Q. Was anything said about— 

Mr. Nizer: Objection to his leading. 

Q- I show you Exhibit 179, dated July 5, 1966, which 
purports to he a copy of a letter from you to Dr. Hammer. 
A. Yes, that’s correct. 

Q. Was that letter sent by you to Dr. Hammer? A. 
Yes, that’s correct. 

Q. Was the telegram dated July 25th enclosed in that 
letter? A. Yes, it was. 

Q. That purporting to be a telegram from Ferdo— 
Galic, T suppose—to you, is that right? A. To me, yes. 
Yes. 
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Mr. Nizer: Your Honor, I object to this not on 
the ground that we didn’t receive this. This let¬ 
ter was (149) received from Allen with a copy of 
the cable but I object to it on the ground that this 
relates to a settlement with Halic thereafter and, 
therefore, is not admissible since it has no other 
pertinence or relevance, really. It is the begin¬ 
ning of the attempt to create a settlement and 
.Judge Ryan, in a similar matter, with respect to 
settlement payments, made a special ruling on that, 
that he wouldn’t permit any collateral matter with 
respect to settlement in any matter in this case 
to go into evidence. 1 have that ruling here, your 
Honor, but I know your Honor will make your in¬ 
dependent judgment. 

I be Court: I was going to say, even assuming 
I accept it with a statement "according to your 
advice, have done utmost with Hammer,” doesn’t 
this really come into tin* category of self-serving 
statements by a witness? If it were part of a settle¬ 
ment in negotiations, the law is pretty well settled 
on that, at least 1 think it is. 

Mr. Nan Noorhis: We have a 2ft-page brief, your 
Honor, that we want to submit to you. We didn’t 
have a chance to answer Mr. Nizer’s brief and I 
am not criticizing him for working up to the last 
minute, but we got it just late last week and we 
finished this Friday and we ask your Honor to give 
that consideration. 

The Court: I will, but I have not seen that brief 
(1;>0) yet. I saw it this morning, but it came in 
over the‘weekend, 1 believe. 

Mr. Van Voorhis: I will come to that now. 1 
don’t know if your Honor ruled on my offer of that 
letter. Did you exclude it? 

The Court: Which letter are you referring to? 
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Mr. V an Voorliis: The one we were jnst speak 
ing about. 

The Court: Exhibit 179f 
Mr. Van Voorliis: Yes. 

The Court: After my statement to Mr. Nizer I 
think it was a fair implication that I would receive 
it on the same basis I am receiving a great many 
other exhibits in this case. 

(Plaintiff's Exhibit P179 received in evidence.) 

Q. I show you Exhibit PI 80, a letter dated July 8, 
1 !)(>(>, purported to be signed by Armand Hammer to you. 
A. Yes. 

Q. V ith a copy ot a wire enclosed that he supposedly 
sent to Galic, and I offer that in evidence. 

Mr. Nizer: Same objection. This is a relationship 
to a meeting leading to settlement talk. 

1 lie Court: Tt may be received on the same basis. 
(Plaintiff’s Exhibit P180 received in evidence.) 

(181) (j. Did there come a time, Mr. Allen, in July or 

August, 1%(>, when you received a telephone call from 
Mr. Hammer? A. Yes. and as a result of that we setup 
a meeting. Dr. Hammer was very worried about Galfc. 
1 don’t recall any— 

Q. \\ hat was the substance of what he said and what 
you said? 

Mr. Nizer: Now. wait. May T please have first 
where and when and strike out “he was worried”? 
The Court: Yes. 

A. The meeting was held in our office. Herbert Allen 
was there— 

Q. No, I am talking about the telephone call. A. The 
telephone call, to set up a meeting. He asked us to 
set up a meeting to get Ferdo Galic off his back. 

Q. Was a date, time and place set for the meeting? 
A. Yes. It was set about the middle of August—I don’t 
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know the exact date in August, hut about the middle of 
August, about August 15th or so. 

Q. Did the meeting occur! A. Yes. the meeting did 
occur. 

Q. At your office, 30 Broad! (152) A. At our office. 
Dr. Hammer came in and he was very worried because 
ol the—lie was afraid that Malic was going to take the 
concessions away, that he could take them away, had 
enough influence to do it. 

Q. When you say he was very worried, did he say 
that! A. ^ es, that is what he said, he was very worried 
about it and would we please get Galic off his back. 

I got Galic on the* phone and T told him, in front of 
Hammer, 1 said—we had had not had any previous settle¬ 
ment talks or anything else referring to it and this is 
all 1 ever heard about settlement—T said, “Tt might be a 
good idea for you to settle with Dr. Hammer bei ause 
we have 25 percent of this deal”—this was said in front of 
Dr. Hammer—“and we will protect you. You can have 
up to half of our deal, if you want it.” 

He argued and said, “1 have 4 percent hruto and T don’t 
want to give that up.” 

I said, “All 1 can do is get you together with Dr. 
Hammer. Are you willing to meet with him!” He said 
yes. 

With that, Dr. Hammer thanked us for it and made 
his own arrangements. 

Q. Ts there anything i irther! A. No. 

(153) Mr. Nizer: I object to the leading. 

A. Dr. Hammer was there all the time, heard me talk 
about the 25 per cent, had no objection to it. 

Q. Did he say anything about that! A. Yes. He 
admitted we had 25 per cent and 1 told him— 

Q. Don’t say he admitted. Tf you can. recall what he 
said, as nearly as you can, in substance. A. T told him 
we were going to use our 25 per cent to try and effect 
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a settlement with Ferdo so that he could have part of 
it and Dr. Hammer said okay. That is as far as I can 
remember. 

Q. I show you a letter dated August ‘29th, 11)66, Exhibit 
1’188, signed Ferdie, apaprently, and addressed to “Dear 
Charlie.” Did you receive that letter? A. Yes. 

Q. Ts that (Jalic’s signature at the end of it? A. Yes. 

Q. Read it, if you wish to. 

(Pause) 

Mr. Nizer: Your Honor, while this is hearsay, 
in view of what has transpired here and to facili¬ 
tate matters, 1 understand that your Honor may 
wish to take this subject to the same condition. 
(154) The Court: It will be received on that basis. 

(Plaintiff’s Exhibit P188 received in evidence.) 

Mr. Van Voorhis: T don’t know that T understand 
what Mr. Nizer means. 

The Court: Tt is subject to a motion to strike 
and even if 1 receive it without its being stricken, 
as applies to all exhibits, if it is not relevant, if it 
is not material or not competent, I will not consider 
it in terms of the final determination. 

Q. did you have any telephone communication with 
(lalic at or about this time with reference to this sub- 
ject ? 

Mr. Xizer: Objected to. 

A. Yes, l reported the meeting—no, 1 spoke to Galic, 
1 did it when we were together, wiiich I just repeated. 

Q. 1 mean after that, following your receipt of that 
letter of August 29th, did you have any conversations— 
A. May I see that letter again? 

Q. Yes, we have a copy. 

- (Document handed to the witness.) 

A. T don’t know, 1 am getting a little— 
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The Court: What is your answer? 

The Witness: I am just trying to think. 

A. F don’t recall at this point. 

• • • 

(155) Q. Did you have any further conversation with 
Hammer or Galic in reference to Galic and Hammer’s dis¬ 
pute? 

Mr. Nizer: Same objection. 

The Court: Objection sustained. 1 think we are 
going far afield. 

Mr. \ an Voorhis: Just on the basis of the form 
of the question, your Honor? 

The Court: Ft is so clearly irrelevant to wliether 
or not these plaintiffs had a 25 per cent participating 
interest with the defendant and whatever arrange¬ 
ments the two parties had is between themselves and 
whether or not there was an understanding that 
the agreement was cancelled. I think we are spend¬ 
ing a lot of time on obviously irrelevant matters, 
even though F have received many items already 
that come within that category. 

Mr. Van Voorhis: F offer in evidence P183. a let¬ 
ter the authenticity of which is conceded, signed 
Ferdinand Galic. addressed to Dr. Armand Ham¬ 
mer, dated August 26, 1966. Along with it, I offer 
1*184, check dated August 26, 1966. $16,000, Ar¬ 
mand Hammer to Ferdinand Galic. 

(156) Mr. Nizer: On that, your Honor, they are inad¬ 
missible, it seems to me, with reference to a settle¬ 
ment, $16,000 clieck paid, and so on. 

The Court: 1 am just after saying that I don’t 
know how tliis proves there was an agreement be- 
tween the p'aintiffs and defendants and if in fact 
there was a valid agreement, whether or not the 
parties had come to a subsequent arrangement. Why 
do you spend time on it? T will take it. 
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(159) Q. .Did you have a conversation with Mr. Hammer 
at (160) some time in June of 1967? A. Yes, I did. 

Mr. Nizer: 19t>7T 

Mr. Van Voorhis: 1967. 

A. Yes, it was on a Sunday around either June 11th, 
12th or 13th, whichever was a Sunday. Dr. Hammer called 
jne up and said, “Is Ted Bonahum in town! Probably we 
could all get together.” 

The Court: Who was in town? 

The Witness: Ted Benahum. 

A. 1 said, “No, he is in Israel.” 

He said, “Well, I’ll he in town in ten or twenty days. 
Will you he there?” 

I said, “Yes.” 

He said. “We can sit down then and if you would— wo 
can discuss our agreement and Holiday Inn and copper 
and phosphates, and if you would settle the agreement, 
why then you can become one of the lead underwriters, 
one of the major underwriters in our new issue company 
coming.” 

I said. “I am no* interested in that but l will be glad 
to see you in the ten, twenty days when you come. 

Q. And did he come? A. After June 11th, no, I didn’t 
see him, no. At (161) least I don’t remember it .'low. 

Mr. Nizer: I move to strike the discussion. 

The Court: This is in June 1967? 

The Witness: That’s right. 

Mr. Nizer: And it talks ot settlement of an agree¬ 
ment. 

The Court: He said he didn’t show up anyway, 
so what difference does it make? 

Q. Have you exhausted your recollection with respect 
to the conversation on this occasion in June 1967? 
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Mr. N izcr: Objection to it; leading and sugges¬ 
tive. 

Mr. Van Voorliis: I don’t know how you can ex¬ 
haust tlie witness’ recollection until you ask him. 

A. Let me see row. I don't know. 1 am not thinking 
so well. I am a little tired. 

(-1 Was any mention made by Hammer of Wintersall? 
A. Oh, yes— 

Mr. Nizer: Objected to as leading. 

The Court: You are really leading the witness. 
I sustain the objection. We have a witness here 
who is testifying with respect to matters, and I 
think from his last answer it seemed to me there 
was no basis on which to suggest that he had not 
recalled the entire conversation. (162; You are 
really suggesting to him— 

A. There is a matter that was important. He did ask 
me about Wintersall ami 1 said. “No, I don't know them 
at all.” 

He said, “Well, if (Jalic did anything with Wintersall, 
that would break our contract.” 

The Court: When was this, in .June 1967? 

The Witness: June 1967. 

The Court: W 7 as this after you commenced suit? 

Mr. Van Voorliis: No. 

I lie Witness: No. I wrote the memorandum down and 
took it down the office the next morning and dictated 
it just as I wrote it in longhand. 

Mr. Nizer: After the claim letter, your Honor. 

The Court: The claim letter was sent when, in 
January or February? 

Mr. Nizer: January 31, 1967. 

The Court: I must suggest to you, in all fair¬ 
ness, Judge Van Voorhis, that a statement of this 
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kind attributed to a witness subsequent to an asser¬ 
tion of a claim is of questionable probative value, 
to say the least. I prefer to pet actual evidence 
rather than the concepts that are being advanced. 

Mr. Van Voorhis: 1 think admissions are rele¬ 
vant. (163) T think this was an indirect admission 
that was quite cogent. Of course, what he was try¬ 
ing— 

The Court: I think we outrht to get evidence. 
Now, please, put the question to him. 

Now, do you have a recollection of that conversa¬ 
tion? 

The Witness: That was the conversation. 

The Court: All right. Now, will you state the entire 
conversation as you recall it? What you said to him 
and what he said to you. 

The Witness: He called me up and said, “Is Ted Bena- 
hum ir. town?” 

I said, “No, he is not. I think he is in Israel.” 

He says, “Well, that’s too bad, but I will be in New 
York in ten or twenty days.” Then he said, “Do you 
know whether (ialic had any business with Wmtersall?” 

1 said, “No, as far as T know'. I don’t know.” 

He said, “Well, if he did, that breaks our contract.” 
He said then, “T’ll be in and talk to you on an agree¬ 
ment and Holiday Inn, the copper and the phosphates. 

Pile Court: What did you say to him in response to 
that ? 

The W itness: And then he would include us as a major 
underwriter in this new’ offering they were going to (164) 
bring out the following week. T told him—I said I wasn’t 
interested in that but if he wanted to come in ten, twenty 
days, I would be there. 

The Court: Did he come in in ten, twenty days? 

The Witness: I don’t recall. No. But I tell you there 
was a conversation you left out before which we didn’t 
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wait until 1967, whatever it said about pursuing a claim. 
We got hold of our lawyer in October 1966 because we 
had an added responsibility, we had Ferdinand Galic who 
we were protecting now because he had signed away his 
rights, so we asked our lawyer to investigate as to the 
legal part of it, so that we knew—we were a little afraid 
that Hammer had been a little tricky with Galic, so we 
called our lawyer in to get him to investigate and see what, 
how or what actions we should take. 

The Court: Do you think I am going to take that 
statement even though no objection is made to it! 

Mr. Xizer: 1 do object. T did not -want to inter¬ 
rupt the witness. I vigorously object. 

The Court: Do you think T would accept that state¬ 
ment as evidential in this case! 

Mr. Van Voorhis: T think that— 

The Court: Let’s not argue it any further. 

Mr. Van Voorhis: 1 just want to say one thing. 
(16f>) The Court: 1 would allow him to say that he 
consulted with his lawyer, but this other reference, 
why, on its face it’s inadmissible. 

Mr. \ an Voorhis: What the defendant is contend¬ 
ing here— 

The Court: Now, I don’t think we ought to spend 
much time and 1 have received so much testimony 
today which normally would not be in a case, it 
certainly would never In "a a case that were tried 
to a jury, but 1 ’ iust say there are limits as to 
what is to be received even under this very liberal 
rule I am applying here on the receipt of evidence. 
• • • 

The Court: After you had this conversation with your 
lawyer, which you said you had in October. 1966, is that 
correct ? 

The Witness: That’s correct. 
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1 he Court: Did you send the claim letter immediately 
thereafter? 

(ldG) Tlie Witness: I sent it as soon as our lawyei*-— 

1 he Court: I asked you the question, did you send the 
claim letter immediately thereafter? 

The Witness: You mean immediately after talking to 
our lawyer? 

The Court: Yes. 

T he YV itness: Our lawyer didn’t give us an opinion. 
I said I sent it as soon as we had his opinion. 

The Court: Y\ hen did you get the opinion from your 
lawyer? 

The Witness: That was sometime in early 1967. 

The Court: When in 1967? 

Hie Witness: T’d have to get the exact date. The date 
of the letter. I haven’t got the letter. 

• • • 

(167) Q. I show you Kxhibit 189. This is a letter 
dated December 2, 1966 from you to (ialic. Does that re¬ 
fresh your recollection in rnv way as to when it was 
that you talked to your lawyer, Mr. Deer? I mean 

as to when Deer gave you an opinion? A. No, he hadn’t 

given us an opinion at that time. 

Q. I say, does it refresh your recollection as to when 
he gave you his opinion? A. No. No. 

Q. You say he had not given you his opinion by that 
time? A. No, 1 believe that letter was sent bv the law¬ 
yer anyway. 

Mr. Nizer: This is not by the lawyer if it’s 

189. Tt’s to Oalic by Allen, and therefore has 

’ l °’ g to do with this. It’s dated December 2nd. 

Thi Court: Incidentally, was this lawyer that you 
referred—the same lawyer with respect to whom you tes¬ 
tified earlier when you received the letter from the de¬ 
fendant ? 
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i he Witness: That's right. That's right. 

Q. Was this letter dated December 2, lMjfi part of 
ttie review ot the case which you had asked your lawyer 
(H!8) to make? A. Yes. 


Cross Examination hi/ Mr. Niser: 

Q- Mr. Allen, when did you see Mr. (Jalic last? A. 
About six weeks ago. 

Q. When did you talk to him last? A. Oh, in the 
last week. 

Q- "Where is he now? A. I don’t know, lie may he 
in Paris. lie happens to be dying and that’s why I 
talk to him constantly. 

Q- ^ here was ho six weeks ago? A. Mavo Clinic. 

if I lave you talked to him abroad or only here in this 
state? A. I talked to him abroad and over here. I make 
inquiries as to his condition constantly. 

Q. When did you talk to him last? (IH!») A. In the 
last few days. 

Q. Where was lie? A. I think in Paris. 

Q. You think? A. I don’t put in the calls. I tell my 
switchboard to get Mr. (Jalic and they get him. I don't 
know w here lie is most ot the time. Put In* is home* in 
Paris, I believe, lie was in Deauville earlier. 

Q. Put. so far as you know, the switchboard might 
have gotten him in New York? A. Xo, not in New York. 
I have called him in Paris and he has been in Paris in 
the last few days. 

Q. ] ou told his Honor that you usually destroy the 
covering letters, keep only the substance of it. How long 
have you followed— A. Tn most cases, or else we have 
files that we couldn’t do anything about. When we get 
a hill, we don’t keep the covering letter; we just put the 
hill in the file. 
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Q. How long lias this practice been going on with 
respect to correspondence? A. Since 1922. 

Q. And in this case, you have observed that you did 
keep covering letters in many instances of exhibits that 
have been marked? (170) A. A covering letter— 

• • • 

A. And I didn’t observe. 

Q. During the depositions that were taken of you and 
ot Herbert Allen, you were present when Herbert Al¬ 
len’s depositions were taken, were you not? A. Part of 
the time only. 

Q- And when your deposition was taken, was Herbert 
Allen there at all times? A. I can’t answer that. 

Q. Most of the times, as far as you know’? A. 1 don’t 
know. 

Q. Von don’t know. 

During those sessions, didn’t you observe documents 
produced from your own files and from our files in which 
the covering letter had been preserved together (171) 
wlh the document which was being marked? 

Mr. Greenspoon: That's objected to as improper 
cross, v our Donor. 

The Court: 0\erruled. It may go to the issue 
of credibility. 

A. Did I what? Did I observe? 

Mr. Nizer: Would the stenographer be good 
enough to read the question again? 

(Record read.) 

A. It s possible, but T don't recall which ones and 
whether they were addressed to me or who they were 
addressed to. 

Q. Haven’t you testified with respect to this Kahazi 
letter that there was no covering letter, not that you 
didn t know about it but— A. T didn’t sav anv such 
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tiling. I said [ don’t recall. Hut if there was a covering 
letter, 1 would have torn it up, thrown it away. 

Q. You testified before on direct examination, sir, about 
this meeting in your home, or was it Dr. Hammer’s home 
in Greenwich Village! A. Dr. Hammer’s home in Green¬ 
wich Village. 

Q. What was the date of that, sir? A. 1 think it was 
August in ’(in. 

(172) Q. Do you know whether it was ’do or ’(Hi? A. 
I think it was August ’63. I can’t he sure, though. 1 
can't lie sure of it, hut I think it was August ’(53. 

Q. Haven’t you testified when you were asked what 
year that would he that you don’t recall even the year? 
Haven’t you so testified on a deposition? 

Mr. Greenspoon: That’s objected to. your Honor. 
Let’s have the question and answer from the depo¬ 
sition. I think that’s improper cross. 

Q. I read from Page 163 of your deposition • 

“Q. In duly 19(53, either within a month or a few 
days, then you say—then you say at his home, what year 
would it he in his home? A. I don’t recall. 

“Q. Do you know whether it was 19(53 or 19(H5! A. 
I don't recall.” 

A. Do you want me to answer that? 

Q. I will in a moment, sir. Let me just read it to you 
first: 

“Q. Do you know how many months it was after 
duly, the duly 19(53 letter? A. I don’t recall. 

“Q. Have you any idea whether it was a year or a (173) 
year and a half later? A. T don’t recall.” 

Now, first, did you make those answers to those ques¬ 
tions? A. T don’t know whether 1 did or not, hut T will 
answer it if you want me to answer it. 
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Q. Well, my question is, before you answer one I 
haven’t placed, what is it, have you any memorandum— 

Mr. Nizer: Withdrawn. 

Q. What memorandum did you refer to that refreshed 
your recollection that you couldn’t remember even a year 
and a ball within the date? A. Just a few weeks ago, 
1 happened to find a photo-album at home which concerned 
my relations with the King of Morocco and the E’rince 
in the potaeh deal and that has the dates which refreshed 
my recollection of what it was all about and when it 
was held. 

Q. Do you say that this meeting at Dr. Hammer’s home 
was with respect to the Moroccan deal and the Prince’s 
conversation, or was it with respect to another matter 
and you testified separately about the Moroccan deal 
on another date? A. I said it was on both matters. 

Q. "W hen did you look at that photograph, sir? (174) 
A. Just this past week. 

Q- Will you pleare be good enough to produce it to¬ 
morrow morning when we continue? 

Mr. VanVoorhis: We can produce it right now. 

Mr. Xizer: All right. Will you please? 

Mould you show me the particular photo? (live 
it to the witness. 

Q- Which photograph are you referring to. sir? A. 
\\ ell, there’s memos in here plus photographs plus news¬ 
paper clippings. 

1 testified to the one memorandum, and that memo¬ 
randum is the thing that this whole thing brought back 
the recollection where it was and what it was about. 

• • • 
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(176) New York. New York. 

September 11, 1!>73—10:00 A M. 

(Trial resumed.) 

CIIAKI.KS ALLKN, .1 it., resume<l. 

The Court: Proceed, please. 

Cross Examination hi/ Mr. Nizer: 

Q. Mr. Allen, you testified that after you received the 
termination letter of .July 16, l!)6. r >. which is Kxhihit 
PI24— A. f can’t hear you. 

Q- Y on testified that after you received the termina¬ 
tion letter of July 16, l!)6f>, marked Kxhihit P124, you 
had a conversation with Dr. Hammer regarding that let¬ 
ter. is that right? 

M NanYoorhis: Your Honor, as to the use of 
the characterization “termination letter." we as 
sunie that is just a shorthand expression to refer 
to the letter from (177) Occidental of July 16, 
1!)6;>. \\e would object to it ordinarily because 

it is ;i characterization with legal implication. 

I don’t want to raise any unnecessary objections 
and 1 assume that Mr. Nizer refers to it in that 
way simply as a shorthand expression. 

Mr. Nizer: Yes. your Honor. 

The Court: You referred to it yesterday as an 
abandonment letter and he refers to it as a ter¬ 
mination letter. The legal consequences will be 
determined by the court. 

Pet's not spend time on it. 

Q. I)o you recall the testimony yesterday to that ef¬ 
fect? A. T don’t know what you are saying. 

Mr. VanVoorliis: Please read tie* question. 

(Question read.) 
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A. Yes. 

Q. What was the date of that conversation? A. Within 
a month from the time we received the letter. 

Q. That would be in August— A. Two or three days 
either way. 

Q. That would he in August, 19(55? A. That’s cor¬ 
rect. 

(178) Q. That was the first conversation you claim you 
had with Dr. Hammer after receipt of that letter* A. 
1 don’t recall. 

Q. Where did you say that this conversation with Dr. 
Hammer took place? A. At what date is this? 

Q. No, where. A. 1 say. what date are you talking 
about? August, 19(55? 

Q. Yes. A. At his home. 

Q. Where? A. In Greenwich Village. 

Q. Haven't you in your deposition in this case sworn 
that this conversation was on tile telephone or in your 
office and not in Dr. Hammer’s home? A. That is not 
my entire testimony. It mentions at his home or at 
my home further on. 

Q. I read to you from page 142 of your deposition: 

*‘Q. Will you tell us the first conversation that you 
had with him at July 1(5, 19(55, where and when and what 
was said on this subject, if anything? A. 1 can only 
generalize on it. 

“Q. Defore you generalize, let me probe your memory 

(179) so that we can have it as exact as possible. 

How soon after the July (5, 19(55, letter do you claim 

that you alked to Dr. Hammer about the matter of this 
letter, if you did? A. 1 should say promptly thereafter, 
within the next month or so. 

“Q. Where was that conversation? A. Either over the 
telephone or in our office.” 

Did you make those answers— A. Read on. 
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I will give you the deposition and invite your 
counsel to aid you and tell me where that answer was 
changed. You may read on. A. Have T the same deposi¬ 
tion that you have, that my attorney lias? 

Mr. Nizer: He says yes. It starts 142. 

Mr. (Jreenspoon: Since 1 have been invited to 
assist the witness, if he will look at page 154, be¬ 
ginning with line 5— 

Mr. Nizer: 154? 

Mr. (Jreenspoon: Yes, beginning at line 5, and 
going down through line 1!). 

Q. It refers to a telephone conversation, doesn’t it. 
Mr. Allen? What counsel refers to is a telephone (180) 
conversation, isn't it? You can read around it, please. 
A. “Tt was either here or hv telephone. T don’t recall 
how.” 

I he Court: Well, tin* "here," I take it, was in your 
office? 

I he Witness: No. New 5 ork. It was either in New 
York or by telephone. I didn’t recall how. 

• • • 

(1S1) Q. “Q. et you waited a month before you— 
A. 1 said within a month. I don't know the exact time. 

“( t ». That is why I am asking you. A. l)r. Hammer 
might be traveling and might not be available. I might 
be traveling. 

“Q. Is there any way you can find out from your 
records about when you made that call? A. No. 

“O. Were you in the city in your office when you made 
the call? A. It was either from my office, from my home, 
or Dr. Hammer’s office or his home. 

“Q. Tn other words, you were in New York either in 
your home or in your office? A. Tt was in New York. 

“Q. lie was in New 5 ork too? A. He was either here 
or it was by telephone. T don’t recall how.” 
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A. That s correct. Since then 1 recalled how hy get¬ 
ting iny Moroccan file, inv Moroccan— 

(181a) Q. Does your Moroccan file tell you anything 
about the fact you met him at (Ireenwich Village? A. 
Yes, it recalled what it was about, just as T testified 
yesterday. 

(182) Q. fsn t it a tact that what you referred to as 
your Moroccan file dealt with November 1965 meeting 
and not the first meeting that you claim took place in 
August? A. Not so at all. 

Mr. Xi’/.er: May we have that file? 

A. It is not a file, it is a photo album. 

Mr. Nizov: 1 mean that, too. 

Q. 1 t!,l(nv . v<)11 the photo album that call the Mo¬ 
roccan file. 1 take it? A. | don't call it a rile, it is a photo¬ 
album. It is not in my files. 

Q. And turn to that page which refers to that Prince 
Abdullah incident and that is dated Tuesdav, September 
28. 196;)? A. That’s correct. 

Q. And that refers to a conference that you claim was 
set up later, alter September— A. Didn’t claim anything 
at all. That brought back my recollection that Mr. Ben- 
aliatim and Mr. Klehe and Moroccans had been trying 
to get us into a deal with Hammer and that is how I recol¬ 
lected what it was all about. 

Q. Is there anything in this photo album that indi¬ 
cates to you anything here? Point to it. that it (183) 
was a conversation not on the telephone, but in Dr. 
Hammer’s home ? A. Yes. 

Q. Where? A. This one— 

Q. Xo. point specifically. A. Nothing to point to 
specifically. This brought to my mind what actually 
happened. 

Q; Ts th(>re anything here that refreshed your recol¬ 
lection? A. Yes, there is. 
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Q. What? A. The whole memorandum. 

Q. Mention anything in the whole memorandum which 
indicates the—is there anything in this letter? A. Yes. 
“Prince Moulay Abdullah called Mr. Abdallah from 
ltahat, Morocco on behalf of the king—said Dr. Ham¬ 
mer got in touch directly with the phosphate office. 
The prince and king want Allen in the group. Mr. 
Allen said it was Klehe. not Allen. 

“The prince said they want Allen as this would be 
a guarantee to Morocco. O.A. said yes, yes, if they in¬ 
vite him. 

“The prince said yes. they invite Allen. Also, (184) 
the director of the state phosphate mining office will he 
in Washington"— 

That means we should talk to— 

Q. To save time will— 

Mr. (ireenspoon: Will you speak slower. 

Q. To save time you don't have to read all of it. 

Point to anything which refreshed your recollection 
that this was not a telephone call, but that you met with 
him face to face in his home. A. The entire memorandum. 

Mr. \ anYoorhis: lie already answered that. 

(,). Is there anything in that memorandum which re 
iers to Dr. Hammer's home? A. Xo, there is nothing 
refers to his home. 

Q. Is there anything in this memorandum which in¬ 
dicates to you that you didn't talk to him on the tele¬ 
phone, but met him in person? A. Yes. 

Q. Where? A. The whole memorandum. 

Q. Point to something specific. A. The entire memo¬ 
randum brings back the phosphate matter to me. 

(185) Q. Let’s see if this memorandum also refreshed 
vour recollection as to a few other things you testified to. 
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Mr. VanVoorhis: May we have the album marked 
for identification ? 

The Court: It has been marked, has it not, 
for identification? 

Mr. Yan\ oorhis: f don’t think it lias been. 

Q. You testified yesterday that you told Dr. Hammer 
at this first meeting now, whether it is on the telephone 
or otherwise for a moment, is that the Occidental ter¬ 
mination letter of .July 16, 1965 was meaningless. Do 
you recall that testimony? A. Yes. 

Q. And you said Dr. Hammer, when you told him this 
acquiesced? A. I did not say that. I said that when 
I explained the phosphate deal to him that he acquisced 

Q. Was this conversation at the same time as you 
sa.,1 the conversation of August 1965, is that what you 
are talking about too, as 1 am? A. What are vou talking 
about August 1965? 

Q. What you told Dr. Hammer about the fact that 
(ISb) ,t was meaningless? A. Are you talking about 
the conversation in his home? 

Q. T am not going to quarrel anv more. \ Well 1 
don’t know the date. All 1 know is the conversation'in 
the home in August. 

Q. Well, for this purpose, let’s assume it was there. 

on testified as follows yesterday. I read it to vou I 
read the last part of it. “We didn’t want any”—Page 

* am sorr . v - This is the end of your answer. I don’t 
want to read the whole story about Morocco. 

"We didn’t want any part of it because of this eruption 
we had with Dr. Hammer and we told him that we would 
not proceed with Morocco at all. that Morocco would 
not proceed without us with Dr. Hammer unless he 
understood this other matter that we continued to work 
and the contract was still in fore* and he acquiesced in 


“That’s correct.” 








192a 


Charles Allen, Jr., for Plaintiff, Cross 

And then his Honor asked you, “When you say he 
acquiesced in it, what did he say? I asked what the 
conversation was," said his Honor. 

Will you tell us again what Dr. Hammer replied? A. 
Can you give me— 

Q. Can you remember what you testified? (187) A. 
You read part of it. You didn’t read all of it. 

Q. I read the last question of his Honor and I asked 
you again, tell me what did Dr. Hammer reply to that 
statement. 

Mr. YanVoorhis: Objection unless he reads the 
answer to the— 

The Court: Objection overruled. Perfectly 
proper cross examination. 

A. Well, be would have to read tin* opening part of it. 

1 be Court: Xo, you are not saying what be bad to 
read, Mr. Witness, please. 

I will admonish the lawyers this morning to conduct 
the trial or conduct, carry on in the conduct of tin 1 
trial as required. Let the lawyers makes the objections, 
not you. What was the conversation? 

The Witness: The conversation was lie acquiesced and 
that was it, and then be said—1 think lie said he was 
going to go ahead from there. 

Q. Did he ask you to continue working in the matter 
to do exactly what you had been doing? Did he say 
that or not? A. 1 believe he did say that. 

(188) Q. You are not sure? A. He did say that, he 
wanted us to continue working. 

Q. Did he say that to you? A. Yes, he did say that 
to us. 

Q. What else did he say, if anything? A. I don’t re¬ 
call anything else at the minute. 

Q. Did he say anything, other things that you don’t 
recall? A. Tf T don’t recall, T— 
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Q. You don’t know? A. No. 

Q. Now, haven t you, in your deposition when asked 
about this matter testified that Dr. Hammer did not 
reply that lie said nothing? A. The Moroccan file re¬ 
freshed my memory on where the meeting was and what 
happened? My first question is didn’t you testify? 1 
didn’t ask you what refreshed it. Didn’t you testify in 
your deposition— 

• • • 

(189) Q. That Dr. Hammer was silent and said noth¬ 
ing, didn t you so testify? A. At some time or other. 
I don’t know if it is in reference to this. 

Q. Yes, in reference to this. T wouldn’t ask you other¬ 
wise. A. Tt is possible. Yes. 

Q. That testimony was given about six years ago? A. 

1 bat s right. No, wait a minute now, it wasn’t six years 
ago. 

Q. Well, it was—that testimony was given on Decem¬ 
ber 1, 1967? A. That’s correct. 

Q. Roughly? A. That’s correct. 

Q. All right, now let me read it to you at 143, sir. 

“Q. r am talking about the conversation first. When 
you said the letter is meaningless, we are .just going to 
continue on. what did he say? A. Nothing.” 

A. That’s correct. 

Q. He was just— 

Mr. VanVoorhis: Please read this correct. (190) 
“Nothing that 1 can recall,” he said. 

Mr. Nizer: He said nothing at the bottom of 
Page 143. 

“Q. lie was just silent on the phone? A. Yes.” 

A. That’s on the phone. 

Q. Yes, and didn’t you describe throughout this entire 
deposition that it was a conversation in which you call 
him on the phone? A. I don’t recall that. 
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Q* ^ 011 'lout recall? A. But it was all changed when 
I got the Moroccan file which brought hack what actually 
happened. 

Q- \\ hen you signed your deposition as recently as 
December Hi, 1970. that would be almost 1971. you made 
no change of these answer, did you? A. No. I didn't. 
I was not aware of the Moroccan file at that time. 

Q- First answer my question and then I will let you 
sav anything you wish. A. | said no, I made no change. 

Q. Can yon— 

Mr. Nizer: May I ask that this memo that (191) 
he refreshed bis recollection be marked for iden¬ 
tification, please. It is dated Tuesday. September 
•js. i9fir>. 

(Document marked l)f>9 for identification.) 

( <!- Now, aside from your answer that the general mem 
orandum might have refreshed you in some way. do you 
now claim that this general memorandum also told you, 
refreshed your recollection that instead of saying noth¬ 
ing he acquiesced, is there anything in that which in¬ 
dicates such a refreshment? A. Yes, the entire letter, 
the entire memorandum. 

Mr. Nizer: 1 offer this memorandum in evidence. 

Mr. \ anVoorhis: No objection. 

( Kxhibit I)f>9 was received in evidence.) 

The Court: All right. 

Q- Did you tell Dr. Hammer that his termination cable 
to DeRovin was meaningless? A. Yes. 

To DeRovin ? 

Q. To DeRovin. A. No, I didn't say—I didn’t tell 
him. 1 just discussed our own. 

Q- Did you tell Dr. Hammer that this termination of 
DeRovin was proper? (192) A. f don’t recall. 

Q. ^ on don’t know one way or the other? A. I would 
say no. \Ve had nothing to do with DeRovin. 
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Q. Docs the Moroccan file refresh your recollection on 
that, sir? A. There is nothing about DeRovin in tin* 
Moroccan file. I don’t know DeRovin. 

Q- ^ on forwarded the* report on Dr. DeRovin to your 
office to Dr. Ilanuner, didn’t you? A. The report from 
—did I forward it? 

Q. Yes, your office. A. I think Herbert forwarded it. 

Q. All right, and that report came to you from whom? 
A. It didn’t come to me. it came from Klein- & Co. to 
Marvyn Carton. 

Q. Who is Carton? A. lie was handling the phosphate 
deal. 

Q- *•“ be a partner of yours? A. No, not in Allen & 
Company. 

Q. Pardon? A. Hi* is not in Allen & Company. 

Q- "hat is his position? A. lie is an officer of Allen 
& Company, Inc. 

(193) Q. A what? A. An officer of Allen & Company, Inc. 

Q. W as that report that DeRovin called to vour atten¬ 
tion when it was received? A. Yes, it was. 

Q. Did you read it? A. Yes. 

Q. And 1 ask you. having read it, and having forwarded 
it through your brother, to Dr. Hammer, whether you said 
anything to him in this conversation of August 1965, that 
you felt Dr. Hammer was justified in sending a cable— 
A. No, T— 

Q. Let me finish, please.—in sending a cable to DeRovin 
terminating his representation? A. T didn’t agree with 
him. 

Q. You didn’t agree with whom? A. T didn’t agree with 
his—T didn’t agree whether he was right or not. 

Q. You didn’t agree with Dr. Hammer, you mean? A. 
I didn’t agree. T don’t know whether T expressed it to 
him or not, but T just didn’t agree. T knew nothing about 
Dr. ReRovin. Dr. Hammer was running the (194) whole 
thing. He never brought us up on him. 
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Q- ^ho had introduced DeRovin into this venture, it 
was Galic, wasn’t it? A. Galic, correct. 

Q. And Galic was your friend who originally told you 
DeRovin had come to him to inspire him with the possi¬ 
bility of concessions, didn’t vou? A. T didn’t say that 
at all. 

Q- 1 am asking you the question, sir. A. T didn’t sav 
that. 

(J. Isn’t it a fact that when Galic talked to you, the 
very first time about this matter, he told you he had a 
man of the highest standing, who was persona qrata* 
A. T didn’t sav that all. 

Q. ^hat did he say? A. He said he could get some very 
good concessions in Libya, that he had proper connec¬ 
tions and if we could get the proper people and guarantee 
the financing that lie could get the concessions. 

Q. Did he mention in connection with what you say are 
connections DeRovin’s name? A. He didn’t mention any 
names. 

Q. ^ 0,1 are sure of that? A. I am not positive. 

(19fi) Q. Yesterday— A. May T correct that and sav 
that T am positive. 

Q. ^ ou are positive that he did not mention DeRovin 
to you. is that it? A. Tf he mentioned it, T don’t recall 
it. 

Q. What were you positive of a second ago? A. What 
did you say? 

Q. What were you positive of? T didn’t follow' you. 
sir. A. What is the question? 

Q. You said a moment ago “T am positive.” A. No, if 
he said it—T am sure that he didn’t mention DeRovin 
to me. 

Q. T show you Exhibit P32, December 7, 1964. addressed 
to you from Ferdinand Galic. Do von recall reading that 
letter? A. Yes. 

Q. And now that T show’ you that exhibit, sir. look at 
the last paragraph. You can look at all of them, but 


y 
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particularly the last paragraph and ask you if that re¬ 
freshes your recollection that Galic did mention DeRovin 
to you! A. Never mentioned it. 

Q. T read from P32. “The oil field as General DeRovin 
told me which Occidental Petroleum will get is the (196) 
best of all concessions. For this reason I will do my 
work in London. Geneva and Tripoli,” and so on and the 
very first sentence of the letter “Met General DeRovin 
yesterday, who told me he was appointed—” so he did 
mention General DeRovin to yon, isn’t that correct? A. 
I answered the question. 

Q. What was the answer? A. You will have to read 
it back. 

Q. Never mind. 

Mr. Van Voorhis: f think it ought to appear, 
your Honor, that the date of this Exhibit P32 is 
September 7, 1964. 

The Court: That was included in the question. 
And the exhibit itself carries the date. 

Q. Yesterday when you testified about your alleged con¬ 
versation with Dr. Hammer shortly after you received the 
July 16, 1965 letter. 1 think you told us in effect that 
you told Dr. Hammer about the trouble you were having 
with Galic who also had been terminated by Dr. Hammer 
for Occidental, and do you recall your testimony on that 
given yesterday? A. T don’t recall the testimony, but that 
happens to be true. 

Q. And so you are telling us now that when you (197) 
talked to Dr. Hammer in August 1965, you mentioned the 
problems that you were having with Galic because of that 
termination which T call the termination, that cable, is that 
correct? A. The problems with Galic? 

Q. Yes, the troubles with Galic vou bad. A. T wasn’t 
having trouble with Galic. it was Hammer who was hav¬ 
ing trouble with Galic. 
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(J. Didn’t you yesterday testify as follows at Page 
112 of the minutes, in answer to his Honor’s question 
at the bottom of the page, you said: “He,” meaning Ham¬ 
mer, “Dr. Hammer told us to go right ahead. T told him 
about the trouble with Galie, and so forth.” A. Where 
does that say 1 am having trouble with Galic? 

Q. \\ hen you say you told him about the trouble with 


Dalie and so forth, wasn’t Galic writing to vou and 
plaining! A. Galic was complaining about Hammer. 


com- 


Q. Well, in any event, whether it was his trouble or 


><uir trouble, you mentioned Galic on that conversation 
according to you. is that right? A. T don’t understand 
what you mean. 


(1M) Q. Well, let me try again, sir, maybe it isn’t clear. 
Didn t you testify yesterday that in that conversation in 
August lOfio. with Dr. Hammer, you referred to the Galic 
situation, no matter whose fault it was. didn’t you so 
testify yesterday? A. T didn’t. 

Q. Pardon me? A. T didn’t so testify, no. I said that 
—go ahead. 


Mr. \ an Yoorhis: Tell us what you said. 

The Witness: That what? 

Mr. \ an \oorhis: 1 said if you wish to qualify the 
form of the question, tell us what you did say as you 
recall. 


A. He would have to read it when he asked me. I 
don t know the exact words, but that Galic was trouble¬ 
some, and that we had assured him to go right ahead, 
that there is no change in anything, just go right ahead, 
and I also T believe at the time—well, he was creating— 
be was creating—lie might have been troublesome, T don’t 
know the exact words from yesterday. 

Q. Now T ask you. in your deposition when you were 
asked about that conversation, didn’t you testify that yon 
had no recollection, mentioning Galic at all. (199) in that 
conversation to Dr. Hammer? 
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Mr. Greenspoon: It is objected to. I ask that 
the question and answer be read. 

Mr. Nizer: In due time. 

Q. My first question is— A. I don’t recall. 

Q. T read to you from Page 145 of your deposition. 

“Q. In the first conversation did you take up Galic 
with Dr. Hammer? A. I may have. I don’t recall. 

“Q. Do you recall that you did? A. I don’t recall. 

“Q. \ ou do not recall making any reference to the Galic 
termination? A. T don’t recall.” 

But yesterday you did recall? A. I didn’t testify that 
was the August meeting. 

Q- My question was in the first conversation did you 
take up the Galic question? A. T had to set up this meet¬ 
ing with Dr. Hammer, so if T had a conversation with him, 

I didn’t say any such thing. 

Q. D° >ou mean that when 1 referred in the deposition 
to your first conversation that that didn’t mean to (200) 
you the one that you testified to yesterday in August 
1065? A. Setting up of a meeting T don’t consider a 
conversation. 

Q. Do you recall setting up a meeting now? A. The 
meeting was set up. 

Q. Do you recall that you talked to Dr. Hammer to 
set up a meeting for the August 1065 meeting? A. T be¬ 
lieve 1 did. T flon’t recall the exact date, but T believe 
T did. 

Q- Hid the Moroccan memorandum now marked an ex¬ 
hibit refresh your recollection on that, sir? A. No. 

O. You said a few moments ago, Mr. Allen, that you 
had no recollection, or else it didn’t happen, either wav, 
that the General DeRovin’s name w r as mentioned by Galic. 
A. In the first conversation. T said it was not mentioned 
as far as T remember. 
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Q. Now let me just read your deposition at Page 328 
and if you wish to make a comment you may, T won’t pur¬ 
sue it. 

“Q. Mere you ever told that General DeRovin was per¬ 
sona (jrata in Libya? Do you know that phrase persona 

(201) pratat A. The only thing I remember of that is 
when we wrote Mr. Hammer telling him that we had 
been warned about General DeRovin, if that is his name. 

“Q. Long before that, I am asking about the affirma 
tive aspect. A. No, I knew nothing about it. 

“Q. Had you ever heard the name as far back as August 
1964? A. When was the meeting in London, September 
’64? 

“Q. Yes. A. 1 don't recall. 

“Q. You have no recollection of hearing about Genera! 
DeRovin until the meeting when Herbert came back from 
London? A. ft is something in one of the letters. T 
don’t know whether it is before or after, but T don’t re¬ 
call.” 

“There was a letter on August 29th that mentioned that 
Galie wrote to me.” 

Continuing on Page 331, 1 skip to 331. 

“Q. Does this ref res'll your recollection that there came 
to your attention at least as early as August 29, 1964, 
from Galic this praise for General DeRovin and his name? 

(202) A. Yes, that’s right. 

“Q. You said a moment ago you might have even known 
it sooner. A. T didn't say T might have known him sooner. 
Tsav the name may have been mentioned sooner.” 

T skip to 332: 

“Q. Do you recall any statement by Mr. Galic to you 
of General DeRovin’s qualifications? A. T don’t recall, but 
T am sure that he—T just don’t recall.” 

• • • 
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Page 333. 

“Q. What are you going to say in addition to I don’t 
recall ? A. I am sure if he recommended it, he must have 
recommended him with some superlatives. T don’t recall 
what they were. 

‘Q. My question is, do you recall any of these being 
amongst the superlatives? (203) A. No, T do not.” 

Now, one other. Page 351. 

“Q- Galic was the man whom you had introduced to Dr. 
Hammer, right? A. For the purpose, yes, T introduced 
him to Dr. Hammer, yes. 

*‘Q. Galic was the man who brought DeRovin into the 
picture as far as you know, right? A. As far as I know.” 

Did you make those 1 answers to those" eiue'stions ? A. 
Yes. 

(204) Q. After this conversation that you claim you hael 
in August, 1065, elid you write to Dr. Hammer confirming 
that conversation, as you claim, that he acquiesced? Did 
you ever write to him about that? A. No. 

Q- Did you write to him that you were therefore con¬ 
tinuing in tlie* matter be‘e-ause you hail this conversation 
and you just wanted to make it clear to him? A. No. 

Q. The answer is what? A. No. 

Q. Did you write anything to Dr. Hammer or Occiden¬ 
tal or anyone else on behalf of the company stating in 
substance that you had told Galic that the termination 
letter of July 16, 1065, had no meaning? Did you write 
to that effect to anyone? A. No. T don’t—no. 

Q. On that occasion, of August, 1965, the alleged con¬ 
versation, whether on the telephone or, as you claim, some 
other place, did you ask Dr. Hammer to write another 
letter withdrawing his termination letter of July 16. 1965? 
A. No. T trusted Dr. Hammer. 

Q. What is the last comment? A. T trusted Dr. Ham¬ 
mer’s word. 
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(205) Mr. Nizer: I move to strike that out, your Honor. 
The Court: The answer is stricken. 

Q. Did you make a memorandum of that alleged con¬ 
versation with Dr. Hammer for your files? A. No. 

Q. Until this alleged conversation between you and Dr. 
Hammer, all conversations and any correspondence that 
did occur after receiving the termination letter of July lfi, 
1005, were then Herbert—T withdraw that, f misspoke 
myself. 

Prior to your receiving the letter of July 16, 1965, wasn’t 
it a fact that it was Herbert and not you who carried 
on discussions in correspondence with Dr. Hammer con¬ 
cerning this Libyan matter? A. 1 should say he did most 
of them, but we both did. 

Q. And can you mention a single instance in w'hich 
you prior to July, 1065, that termination letter, had any 
conversation with Dr. Hammer about the Libyan matter, 
you personally? A. We bad plenty, but 1 don’t recall 
them at this time. We had conversations on this, on cop¬ 
per. on phosphates. 

Q. ^ 0,1 understand 1 asked you about the Libyan matter. 
That was in Herbert’s hands, was it not? A. Tt was 
partially in Herbert’s. Tt was in Herbert’s (20G) hands 
but 1 had consulted on it and Dr. Hammer spoke to me 
on it and T spoke to him. 

Q- Do you recall any incident— A. T recall the meet- 
ing at bis borne in the Village. 

Q- That w’as after July 16, 1965. My question is prior 
to that. A. Yes, there were conversations. T just don’t 
recall what they were at the moment. 

Q. You don’t recall them. The only one that you do 
recall, then, after prior—withdrawn. 

Despite the fact that Herbert was taken care, in the 
main, according to you— A. Despite the foot that w'hat? 

Q. T withdraw that. Let me go over a few' of the 
letters and conversations that Herbert claimed he had 
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with you and ask you whether you participated in them 
at all and then see if that refreshes your recollection 
that it was always Herbert and not you who took up the 
Libyan matter except for this conversation you are talk¬ 
ing about. Was it not Herbe. rather than you who sent 
the DeRovin report to Dr. Hammer? That is correct, isn’t 
it? A. Well, T gave ii to Herbert to send. 

Q- But Herbert sent it? A. I don’t know. 

(207) Q. A letter was sent by Herbert with respect to 
that, is that right? A. Well, if you show me the letter, 
1 can answer it. 

Q. 1 show you Exhibit 97 and ask you whether or not 
it wasn’t Herbert Allen who forwarded the DeRovin 
report to Dr. Hammer. A. Yes. 

Q. And when Dr. Hammer addressed his termination 
letter, as we call it, July 16, 1965, did he send it to Her¬ 
bert. addressed personally to Herbert, or to yon? A. 
^ on would have to show it to me. 1 don't recall. 

Q. Let me show you Exhibit 124. Tt was to Herbert 
that letter was addressed, not you? A. Tt was sent to 
Herbert & Company, which included me. 

Q. How did it begin? A. “Herbert Allen, Allen & Com¬ 
pany.” 

Q. Read on. A. “I have sent the enclosed”— 

Q. No, who is it addressed to? A. Tt is addressed to 
Herbert Allen of Allen & Oompanv. Herbert received 
it. 

Q- It says “Dear Herbert”? A. Yes. 

(208) (,). Doesn’t say “Dear Charlie”? A. Tt was re¬ 
ceived for the account of Allen & Company, but Herbert 
received it. 

Q. T am asking to whom it was addressed. A. To Her¬ 
bert. 

Q. After this first alleged conversation with Dr. Ham- 
Tne?’ in August. 1965, regarding the termination letter, 
as you claim, do you claim you had any other conversa- 
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tion with Dr. Hammer about the termination letter? A. 
i don’t know of any termination letter. 

Q- Well, we are calling the July 16th—you may be 
right about that. I don't want to pin you to the word. 
I refer to the July 16, 1905. letter. A. What is the ques¬ 
tion? 

Q- After this first alleged conversation in August, 1965, 
do you claim you had any other conversation with I)r. 
Hammer about that letter! A. About the letter? 

Q. Yes. A. I don't recall. 

Did your attorneys ever confirm in writing their 
advice to you regarding Dr. Hammer's letter of July 16. 
1965? A. I don't think so. 

(209) (^. Did your atto: neys ever write to Dr. Hammer 

advising him that his letter of July 16. 1965, was meaning¬ 
less? A. I don’t think so. 

Q- Hi'l your attorneys, as you claim, give you the ad¬ 
vice. that it was meaningless, on the same day that the 
letter was received? A. Either that day or a day or so 
later. I am not completely clear on that. I think it was 
flu* same day, but I am not positive. 

O. At page 160 of your deposition were you asked the 
following question and did you make the following an¬ 
swer, and this refers to that conversation— A. This 
refers to what? 

(>. To the conversation you claim you had in August, 
1965, right after the July 16th letter. 

“Q. And in the course of that conversation did you re- 
fer to the July 16th letter for a second time? A. I didn't 
refer to anything. Dr. Hammer referred to it and I told 
him the sain* 1 story. 

“Q. What did he say when you say he referred to it? 
What did lie say to you? A. T don’t recall that. All T 
know is what 1 told him. 

“Q. Slowly, sir, please. Answer my question. You 
don’t (210) recall what he said to you? A. No. 
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“(j. Do you recall what you said to him? A. Yes. I 
told him if we had something coming to us that we wanted 
it. If we didn’t, we didn’t want anything from him.” 

Does that refresh your recollection that you omitted 
that statement from your alleged conversation of August, 
19(15? 

Mr. (Jreenspoon: Your Honor, I object to this 
because the witness was not testifying about the Au¬ 
gust conversation at this time and it is clear from 
this record and I don't think we should have mis¬ 
leading references here. 

Mr. Nizer: Your Honor, I think it is clear that it 
is, but I won’t pursue it except to leave the deposi¬ 
tion here— 

Mr. (Jreenspoon: This was the copper deal he 
was talking about. 

The Court: When was this conversation, do you 
say, Mr. Greenspoon? 

Mr. Greenspoon: T don’t believe it ever got dated, 
your Honor, but it was not the first meeting. That 
was crystal clear. This was a subsequent meeting. 
(211) The Court: Tt may be crystal clear to you but. 
frankly, it is not to me. The question was, what 
was the occasion of the visit, to talk about the July 
Kith letter? 

Mr. VanVoorhis: Page 159, your Honor, the 
toy), first line: 

“Q. When was the next conversation in which the July 
16th letter was referred to? A. T don’t recall the exact 
date.” 

The Court: Move on to something else. 

Mr. Nizer: At page 161, did you ever say anything more 
than that on any subsequent occasion, that is, right after, 
“Tf we are entitled to something, we wanted it, and if we 
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<]idn t, we didn't want anything from them,” right after 
that—page 161: 

“Q- Did you ever say anything more than that on any 
subsequent occasion! A. No. I repeated the same thing 
at the Madison Hotel in Washington to him. 

“Q. What did he say in answer to that? A. Nothing. 

“(2- Was lie silent? A. He was silent. 

“Q. He just was silent? (212) A. Yes. 

“Q. Each time you said that? A. Yes.” 

Did >ou make those answers to those questions? A. 
Yes. 

Q. \N ere they correct at the time you made them? A. 
Not completely. They were correct at the time I made 
them, but there are other times when we discussed—would 
vou give me the question again? Are these statements 
correct? 

Q. Every time you mentioned to him he was just silent, 
no matter what you mentioned to him? You want to hear 
the question again? A. Yes. 

Mr. YanYoorhis: Head the question, please. 

A. Are you referring to Washington? 

Q. .lust listen to the questions and answers and they 
include perhaps what you have in mind. Going back to 
160, to give you a fair context: 

“(}. Do you recall what you said to him"— 

Mr. YanYoorhis: Let’s get an answer to this 
question. 

Mr. Nizer: T am reading it over to him for 
clarity sake. 

(213) Mr. YanYoorhis: 1 thought the court reporter 
would do that. 

Mr. Nizer: May T proceed? 

Q. “Q. Do you recall what you said to him? A. Yes. 
T told him if we had something coming to us that we wanted 
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it,” that is, to Dr. Hammer you said that, as you claim, 
“if we didn’t, we didn’t want anything from him. 

“Q. That was the entirety of what you told him on that 
occasion about the July 16th letter? A. That’s right. 

“Q. Did you ever say anything more than that on any 
subsequent occasion? A. No. I repeated the same thing 
at the Madison Hotel in Washington to him. 

“Q. What did he say in answer to that? A. Nothing. 
Q. Was he silent? A. He was silent. 

“Q. He .just was silent? A. Yes. 

“Q. Each time you said that? A. Yes.” 

A. That’s correct. 


(214) By Mr. Nizer: 

Q. Before you met, as you claim, or telephoned, Dr. 
Hammer in August, 1965, had you discussed the July 
16th, 1965, letter with Mr. Galic? A. Yes. 

Q. When? A. Promptly after receiving it. He sent a 
wire (215) to me—a copy of the wire lie sent to Occ.dental 
complaining, and I spoke to him right then and there. 

Q. You testified yesterday that you had a second con¬ 
versation with Dr. Hammer after the August, 1965, one 
in November, 1965. Do you recall that vou so testified’ 
A. Yes, T do. 

Q- And you testified that on tl ,t occasion you discussed 
with him the letter of Mr. Galic to Herbert Allen, which 

is now PI41, which refers to “1 blocked the way”_“T 

blocked the way," meaning Galic blocked the concession. 
T)o you remember that letter? A. Yes. 

Q. T am just identifying it for you. 

You said that that conversation with Dr. Hammer, 
as you claimed you had it, was to discuss what T will 
call the blocking letter. You discussed that with him, 
that subject matter, do you recall that, yesterday in your 
testimony? A. Do T recall what the purpose of the meet¬ 
ing was? 
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Q. That you testified on that occasion you discussed 
this blocking letter, I will call it. A. Yes. 

Q. P141 ? (216) A. Right. 

Q. Dated October 13, 19651 A. Right. 

Q. Who do you say was present at that alleged con¬ 
versation in November, 1965? A. I think Herbert and 
myself. 

0- And, of course, you claim Dr. Hammer? A. And Dr. 
Hammer. 

Q. Did Herbert participate in the discussion with you 
and Dr. Hammer on this occasion? A. I don’t recall. 

Q. He was present throughout? A. Yes, lie probably 
did, but I don’t recall. 

Q. Do you know, without recalling what he said— A. 
What he said? 

Q. No. Without recalling what specifically he said, 
did he talk to Dr. Hammer about this blocking letter with 
you? A. What Herbert said or what T said? 

Q. Perhaps T am not clear. 1 am sorry. Did Her¬ 
bert as well as you talk to Dr. Hammer about this block¬ 
ing letter? A. T think he did, but T am not sure, T don’t 
recall. 

Q. T read to you from Herbert Allen’s deposition, (217) 
at page 184, discussing P141, which was then Exhibit 8, 
this letter of October 13, 1965: 

“Q. Do you recall whether you,” meaning Herbert, 
“ever discussed it with Dr. Hammer, that letter of October 
13, 1965?” 

Herbert’s answer: 

“A. T did not. 

“Q. Did you ever advise Dr. Hammer of its contents? 
A. T didn’t discuss it with Dr. Hammer.” 

Does that refresh your recollection— A. T said T don’t 
recall. 
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Q. Which of these replies, that he never discussed it 
with Dr. Hammer or your version, that he was present 
and participated in some way, is correct ? A. I don’t re¬ 
call. 

Mr. VanVoorhis: That refers to the letter of 
October 13th. 

Q. The corporation, Allen & Company, Incorporated, 
maintains its office at the same address as the Allen & 
Company partnership, doesn’t it, 30 Broad Street! A. 
If T can speak for the corporation— 

Q. What is your answer! A. I say, it is all right for 
me to speak for the corporation? I am not the corpora¬ 
tion. 

(218) The Court: There was no question asked about 
that. The question is, where does the corporation main¬ 
tain its offices. 

The Witness: Yes. 

Q. The same? A. Yes. 

Q. And the partnership also maintains its offices at the 
same place? A. Yes. 

Q. And they are located at the same floor at 30 Broad 
Street, are they not? A. Well, there are two floors. 

Q. Both the partnership and the corporation are on 
one floor of 30 Broad Street? A. Well, this was seven 
years ago and there have been quite a few changes since 
then. Tt is quite co-mingled. 

Q. The officers and directors of the corporation, Allen 
& Co., Jnc., were also partners of Allen & Company, the 
partnership, were they not? A. No. 

Q. Which officers and directors were and which weren’t, 
can you tell us quickly? Would that be too hard? A. 
Well, T think you have a copy of it. 

(219) Q. Can you tell us— A. In 196fi, T don’t recall. 
T think we submitted a copy of it. 



Q 
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Q. \\ as Herbert Allen at that time chairman of the 
hoard ot directors of the corporation? A. 1 don’t recall. 

Q. Was he also the chief executive officer of the corpo 
ration? A. 1 have nothing to do with the corporation. 

Q. And you don’t know whether your brother Herbert 
was the chairman of the board of that companuy, Allen 

I’o-. Iw. ■ A. I don’t recall. I think we submitted it 
to you. 

Q. Did some ot the various corporate officers and em¬ 
ployees also perform services for tin* partnership? A. 
Are you talking about 19(16! 

Q- Yes. A. I don’t remember. It is so many years 
ago. It is possible that they did. 

Q- I- s 't not a fact that from October, 19(54. to the be 
ginning of 19(17 the corporation payroll was met with 
funds supplied by the partnership? A. 1 don’t know that. 

Q. Did you hear your counsel at the deposition state 
(220) in fact that it was so and that Herbert Allen will 
confirm it? Didn't you ever see that or hear it? A. I 
.just don’t remember it. 

Q- Did the partnership and the corporation have the 
same attorneys on May 11. 190(5? The reason I picked 
that date, it is the date of the questionnaire for the 
$02,000,000 debenture issue and I want you to know why 
I picked that date. 

Did the partnership and the corporation have the same 
attorneys on that date? A. Some same attorneys. 

Q- Pardon? A. Some of the attorneys were the same. 

Q. The same law firm? A. There was various law 
firms, but in some cases they had the same. 1 don’t re¬ 
call just who the law firms were at that time, outside 
of the Holtzmann firm. 

Q. Did you make the following answer on your deposi¬ 
tion to the following question, 259: 

“Q. Ts the Holtzmann firm also counsel for the corpo¬ 
ration as well as to the partnership? A. Well, ves.” 
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A. I just said that. 

Q. Prior to the incorporation of Allen & Company, 
(LlLM) Inc., did the partnership maintain a list of cus¬ 
tomers tor new issues? A. I presume they did, but I 
don’t know anything about it. It was not my end of 
the business. 

Q. After Allen Company was incorporated, was this 
list of customers made available to tin* corporation? A. 
1 don’t know. 

Mr. (ireenspoon: That is objected to as not 
relevant, your Honor. 

The Court: Overruled. 

A. I don't know. 

Q. Does the corporation utilize this customers’ list in 
s. Ming defendant’s debentures? A. 1 don’t know. 

Q- dime, HHifi? Your answer is what? Do you 
want that repeated? A. It is possible, but 1 don’t know 
exactly how it was used. 1 had nothing to do with the 
corporation. 

Q. Prior to the defendant's debenture issue of 
til!,000,000 in dune, l!l(i(i, did Dr. Hammer or Occidental 
e'er have any business dealings with tin* corporation? 
A. I don’t know. 

(-“-I Q- Would it In* lair to say, Mr. Allen, that the 
detendant. Occidental, had offered the $fill million deben¬ 
ture underwriting to the partnership in tin* first instance 
and that it was referred by you to the corporation? A. 
We were not—the company was not underwriting at 
that time. 

Q. My question is did you therefore refer it? A. T 
don’t recall. 

Q. You don’t recall one way or the other? A. We 
weren't in that business any more. 

The Court: Who is “we”? 

The Witness: Allen & Co. 
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The Court: The partnership? 

1 he Witness: \es. The purpose of the corporation 
was to do the underwritings. 

Q. W lto arranged for the debenture underwriting of 
$()2 million on behalf of Occidental? A. I don’t know. 

Q- ^ on don’t know that either? A. No, it w’as an Allen 
tk Company— 

Q. ^ on didn t hear about the 62 million debenture at 
any time? A. It was Allen & Company’s business. 1 
imagine (223) Dr. Hammer arranged. I was not part 
of it. 

Q- >>id your brother and you consult about these mat¬ 
ters at any time? A. Did we consult? 

Q. Yes. A. W’c probably did. but I don't recall at the 
minute. 

Q. \ on know, don’t you, that this debenture issue was 
proffered in 1!)66, it was initiated in 1966, long after the 
termination letter of July 16, 1965, you know that don’t 
you? A. I don’t know of any termination letter. 

Q. ^ *‘11, let s call it letter ol—when T sav “termina¬ 
tion" 1 don’t mean to prejudice you. I refer to it as 
shorthand. July 16, 1965 letter was long before the matter 
was initiated for a 62 million debenture bond issue. You 
• lout know that, do you? A. You mean was the issue 
after that letter? 

Q. Yes. A. Yes. 

Q. Long after. And wasn't it a fact— A. It wasn’t long 
after, it was only eleven months after. 

Q- All right. In 1966. when that debenture (224) issue 
was being protected to be developed, that was months 
after concessions had already been announced and awarded 
to Occidental in Libya, you knew that too, didn’t you? 
A. It was several months after. 

Q. Yes. A. Yes. 

Q And were you aware of the fact that in 1966 that 
the SEC rules and the statute required the disclosure of 
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all material relationships between an underwriter and an 
issuer, were you aware of that, sir, at that time? 

Mr. Greenspoon: 1 object to this, your Honor. 
This witness is not competent to answer questions 
of law. 

The Court: It isn’t a question of law. He was 
asked whether or not he was aware of the require¬ 
ment. 

Overruled. 

A. 1 was not aware. 

Mr. Greenspoon: It is so vague, I object to the 
form. 1 don t know to what he is referring, Mr. 
Nizer. 

The Court: 1 hat is a different objection. Be 
more specific in your question then. 

Mr. Nizer: I am not sure I heard it. T want to 
comply. 

The Court: You were talking with co-counsel. 

Mr. Nizer: 1 am sorry. 

T lie Court: Go hack and read the colloquy. Be 
more specific with respect to your inquiry as to 
what knowledge the witness had. 

Q. You are familiar, are you not, with the fact that 
the SEC and statutes relating to debenture issues or 
issues generally required that all material relationships 
which the underwriter has with the registrant, that is, 
with the issuer, shall he disclosed in the questionnaire, 
is that correct? A. That is correct. 

Q. Tt is incorrect? 

T he Court: 1 understood the witness to say it 
is correct. 

Mr. Nizer: All right, correct. T accept the an¬ 
swer. 

The Court: What is your objection? 
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Mr. \anVoorhis: There is a point which I think 
should be registered at this time for the record. 
It isn’t really an objection to the particular ques¬ 
tion and answer. 

(22<») But we submit that the only relevance which this 
line of questioning can have is to ascertain whether 
or not either this registration questionnaire or 
prospectus was an admission against interest on 
the part of Allen & Company in this lawsuit. 

We would like to point out that there is no ques¬ 
tion or issue here of violation of any SEC rule or 
of any controversy between purchasers of bonds 
and that the sole issue which is being developed 
with regard to these documents by counsel in 
cross examining, which is admissible, is relative 
to the (piestion of whether or not it is an admission 
against interest as applied to this lawsuit. 

Mr. Nizer: Your Honor, we claim that this im¬ 
peaches the— 

Mr. YanYoorhis: Incidentally, T think the ques¬ 
tionnaire is not an SEC document. 

Mr. Nizer: We claim that the conduct of the 
defendant was the truth at the time when it said 
it had no material relationship with us. 

• • • 

(227) Mr. Nizer: It is an impeachment of all these 
conversations lie lias testified. 

The Court: You are arguing it is for impeach¬ 
ment purposes? 

Mr. Nizer: Yes, sir. Obviously if the answer is 
in the qeustionnaire and the prospectus— 

The Court: Then you say there are two grounds 
you are urging, both for impeachment purposes 
and also as an admission against interest? 

M r. Nizer: Yes, sir. 
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The Court: So you agree with your adversary 
at least to the extent of 50 per cent on this issue. 

Mr. Nizer: Yes, your Honor. 

May I continue, please? 

The Witness: May 1 say, correct this last, I don’t un¬ 
derstand the legal terms he is talking about. 

The Court: If you didn’t understand the question 
you should not have answered it and T am going to sug¬ 
gest to you, if l, ere is any question which you do not 
understand, pie.. do not answer the question and say 
that it is unclear to you and the question will be reframed. 
(228) Now put the question again that was put to the 
witness before and— 

The Witness: Let me see if T understand it. 

Mr. VanVoorhis: May we then for the moment 
have the answer stricken out? 

The Court: No, the answer will stand. 

Mr. VanVoorhis: 1 mean simply to make sure 
that the witness understood what he was saying, 
that was all. 

The Court: There was nothing to indicate he 
didn’t understand that. I am suggesting from this 
point on if he doesn’t, to say so. 

M r. Nizer: Would you he good enough to read 
my question hack so he has it precisely as it was. 
T think that is what the witness wants. 

(Record read.) 

The Witness: I don’t acknowledge the legal part in the 
beginning. Tt is correct that T acknowledge that a ques¬ 
tionnaire is submitted but T don’t know the legal—the 
different statutes that he is talking about in there. 

Q. Well, did you make the following answer to pre¬ 
cisely the same question in your deposition, at Page 20fi, 
when you were asked the following question: 


* 
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“Q. You are also familiar, are you not, with the (229) 
tact that the SEC and statutes relating to these matters 
generally require that all material relationships which the 
underwriter has with the registrant, with the issuer, shall 
he disclosed in the questionnaire.” 

Is that correct? A. Yes. Well, I still come to the same 
thing, 1 don’t know what the statutes mean and I did 
answer. 

Q. ^on stand by that? A. I did answer yes, hut T 
don’t know what the statutes mean. 

Q. Tsn’t it a fact that your companies, through the past 
years before the incorporation, and subsequently after the 
incorporation, handled hundreds and maybe over the 
years thousands of issues? A. That’s correct. 

Q. And didn’t you become familiar therefrom with the 
fact that there was first a questionnaire that had to be 
submitted and thereafter in the prospectus— A. No. 

Q- —there had to be disclosure of any material rela¬ 
tionship between the issuer and the underwriter? A. I am 
not familiar. That was not—in my testimony I said that 
was not my end of the business. We (230) had attorneys 
for that and our office* manager took care of that. I don’t 
know what went in a questionnaire or what was asked or 
anything. They knew what the business was and they 
took care of it. 

1 had nothing to do with it. 

Q. Is it a fact, Mr. Allen, that Dr. Hammer discussed 
with you, you, not Herbert, the various possibilities of 
having a debenture issue for the Occidental Corporation 
before that issue was actually projected? A. No. 

Q. He took it up with von, didn’t he, personally? A. 
No. 

Q. No? A. Not that I recall. 

Q. Would you say you are sure of that or you are not 
sure? A. Well, you are asking me something seven years 
ago. 
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Q. Yes, T am and you have testified to many things. 
A. I would say no. My answer is no. 

Q. ^ far as \ou can say now, L)r. Hammer never 
discussed this subject with you, only with Herbert, is 
that it? (231) A. I don't recall. 

Q. You don’t recall. 

Mr. Nizer: Is there any objection if 1 offer Ex¬ 
hibit 18—no, it is now marked 80. 

Mr. Greenspoon: That is objected to. 

Mr. Nizer: The questionnaire, your Honor. I 
offer that in evidence. 

Mr. \ anYoorhis: We object to it, your Honor— 

Mr. Nizer: And it is signed, of course, by cor¬ 
poration Allen & Company, Inc. 

Mr. YanYoorhis: —on the ground that it has 
not been connected with this witness or with Allen 
& ( ompany, and it is not binding on the plaintiff. 
There is nothing thus far developed to indicate any 
connection between this witness and this document, 
nor has it been brought home to him in any manner. 

Mr. Nizer: Your Honor, the representation that 
none of the officers or director of the corporation 
have any material relationship with the issuer 
includes Mr. Charles Allen, Mr. Herbert Allen, 
who were of course members of the partnership as 
well. C onsequently the link has been completely 
established here and they must reveal any rela 
tionship between any director or officer, which are 
(232) the same people. 

Mr. YanYoorhis: No foundation has been laid 
for its introduction. 

Mr. Nizer: In the pretrial order—T don’t mean 
to interrupt your Honor while reading, but I think 
this will help. Paragraph 29 of the pretrial order 
stipulates as follows: 
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"With respect to said registration of debentures 
Allen & Company, tnc. signed a questionnaire form 
dated May 11, 101)6, wherein it said, ‘Neither we 
nor any of our directors, officers or partners have a 
material relationship with the company. 30. Plain 
tiffs counsel knew of all of its affairs with Oeci 
dental’ "—there is an asterisk there at the bottom. 
“Plaintiff contends in addition to subject to ma 
terialitv and relevancy, this is subject to the at 
torney-elient privilege. Objection as raised on 
Page 211 of the deposition of Charles Allen. De¬ 
fendant contends that the attorney-client privilege 
is inapplicable or waived on deposition or other 
wise.” 

Now 31, "()n May 11, 1966, Herbert Allen was 
chairman of the board of directors of Allen & Com¬ 
pany, Tnc., Charles Allen, Jr. and Herbert A. Allen 
were directors, ('. Robert Allen was executive vice- 
president. and Herbert (233) A. Allen was a vice 
president thereof. 

32. Allen A t ompany, Inc. did not sign any 
other questionnaire or change the statement quoted 
in Item 29 in any document signed by it in relation 
to the said offering of debentures. 

“33. Charles Allen did not, after May 11, 1966, 
ask Allen &■ Co. Tnc. to file an amended under¬ 
writer s questionnaire so as to indicate there was 
a material relationship of plaintiff. 

“34. Allen & Company, Tnc. did not advise its 
customers of plaintiff’s claimed interest in said 
Libyan oil concessions either prior or subsequent 
to the purchase bv said customers of said deben 
tures.” 

That is all T will read on that subject. 
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Mr. VanVoorhis: Your Honor, we interpose all 
the objections stated in the footnote on Page 8, and 
of course these facts or statements in the pretrial 
order are subject to objection as to the materiality, 
competency, relevance, and I would say in support 
of those objections that this is not an action 
brought either by the other underwriters against 
this Allen & Company, Inc. nor is it an action which 
involves in any respect any of the purchasers of 
bonds of this issuer, and the sole relevance we 
contend of this line of cross examination relates 
to (234) whether or not this was an admission 
against interest by the partnership, more spe¬ 
cifically, by Charles Allen and Herbert Allen who 
were its managing partners. 

We again object to the introduction in evidence 
of this questionnaire on the basis that it has not 
been brought home to this witness or to the part¬ 
nership of Allen & Company, the plaintiff, and 
that the purpose for which it is being offered does 
not bear on the issues in this action. 


The ( ourt: AY el 1, on the basis of this argument, 
I think I ought to reconsider having received in 
e\ idence quite a number of documents yesterday 
which defense counsel argued were not brought 
home to the defendant, and T indicated that under 


my rather liberal policy of receiving all evidence 
that may touch upon that as an issue I would 
receive it. even though \ might, were it in a jury- 
case ruled otherwise. 


In this case, in this instance, you are now ad¬ 
vancing the argument “Tt is not brought home to 
the plaintiffs,” distinguishing the plaintiffs as a 
partnership from a corporation, the circumstances 
of which incorporation were referred to by the 
witness.” 
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Isn’t that a rather far-fetched argument when 
you are suggesting yourself that the evidence may 
he (2.i5) relevant as an admission against interest 
if in tact the plaintiffs were aware of this state¬ 
ment? How can you argue against that? 

Mr. VanVoorhis: That is the only possible— 

I he Court: Suppose 1 take it on that ground? 

Mr. \ anVoorhis: I don’t think that any founda 
tion has been laid for it on that ground—your 
Honor has referred to offers of evidence which 
W( ‘re made yesterday which were taken subject to 
motion to strike*. 

The Court: I also indicated that while T was— 

Mr. VanVoorhis: 1 don’t think that is quite 
parallel to— 

The Court: My statement was T was taking all 
these matters subject to a motion to strike, that 
there was a very groat likelihood that motion to 
strike would not be acted upon favorably in terms 
oi the objector, and that 1 would consider whatever 
was in the case assuming always it was relevant 
and material to the issues in the case. 

Xow. on your own argument, which you have just 
made and which you referred to previously, this 
statement is being offered as an admission against 
interest. It tlie plaintiff had knowledge of it and if 
the fact-finder should find that they had 

knowledge of it, why isn't it relevant? 

Mr. VanVoorhis: There is nothing to indicate 
that they did have knowledge of it. 

The Court: Well, isn’t that for the trier of fact 
to decide in terms of the relationship of the plain¬ 
tiffs, who as I understand it are a partnership or 
claims it is a partnership, to use a correct gram¬ 
matical term, and the partnership’s relationship to 
the corporation? 

Mr. VanVoorhis: May T speak? 
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lilt* Court: 1 could almost cite cases that you 
wrote on this subject. 

Mr. Yan\ oorhis: I am glad your Honor said 
“almost.” I don’t recall. 

r l’he Court: My memory is not as good as it used 
to he. In other days I would have given you the 
name of the case and the citation, but T don’t test 
myself these days any more. 

Mr. YanY oorhis: J suspect those cases, whatever 
they may be, would relate to whether the fact that 
this questionnaire was signed hv Mr. Stern, I think, 
a representative of the corporation, even if he were 
a representative of the partnership, which it wasn’t 
here, (237) I suspect that if that were so, then if 
the action was based on that document, then 1 
would think that whether or not the officers, direc¬ 
tor or partners of a partnership, which is some¬ 
what interrelated, would have, l think, objections 
on that basis would have a foundation, hut this 
is not an action in any manner based on this docu¬ 
ment, and the document is not per se any admis¬ 
sion against interest unless it is in some manner 
brought to the attention of these gentlemen. 

T hey were not the lead underwriter. Lehman 
Bros, was the lead underwriter here. 

The Court: Tsn't that a matter to be developed 
by those who allegedly have knowledge of this? 
At least the defendants claim plaintiffs had knowl¬ 
edge of this. 

Mi. YanYooihis: I would have no objection, 
within the limits which T previously stated. 

The Court: Mr. Nizer goes beyond it and he 
contends it is— 

Mr. YanY oorhis: Tie was questioning— 

The Court: —impeachment. 

Mr. Y T anVoorhis: YY T e merely suggest and take 
the position that the mere existence of this docu¬ 
ment doesn’t establish that they knew about it. 
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(2.iS) llu* Court: Isn't that for the fact-fin<ler to de¬ 
termine whether or not they knew about it? The 
only issue now is whether it is to he received in 
evidence. This doesn’t mean that there is a deter¬ 
mination that either of the plaintiffs knew of the 
statement so that they can he taxed with it as ad¬ 
mission against interest. 

Wouldn’t you agree with that? 

Mr. YanVoorhis: I think that is correct. I 
wanted to have our position made clear on the 
record. 

I he Court: And also as 1 understood one of 
the questions, although there hasn’t been any de¬ 
velopment of it, the contention is made that orig¬ 
inally this underwriting proposal was made to the 
partnership, and for some reason of relationship 
between the partnership and the corporation, even¬ 
tually it went over to the corporation instead of 
to the partnership. Evidently because the part¬ 
nership no longer was engaged in the underwrit¬ 
ing business. 

T hese are all tacts that I assume will he de¬ 
veloped and if so they may have a bearing on 
whether or not the individual plaintiffs knew about 

it. 

T.et s go on with it. I think we are all clear 
on it. 

I think vou will agree the basis on which it is 
(239) to be received as you yourself indicated is 
correct. 

(Defendant’s Exhibit D for identification was re¬ 
ceived in evidence.) 

Tiv Mr. Nizer: 

Q. Now, Mr. Allen, at all times you were a director 
of Allen & Company, Tnc. were you not? A. T don’t 
know that. T took no part in the activities of Allen & 
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Company, Inc. 1 am not aware of when I became a 
director and when I quit as a director. 

Q. Did you ever become a director! A. Yes. 

Q. I show you a list of directors submitted by your 
counsel pursuant to an understanding that we wouldn’t 
have to go into this by examining the books. I ask you 
if you accept this list as accurate as of 1966! A. There 
is no date on that. 

Q. No, 1 am asking you. A. 1 don’t know. 

Q. Do you see your name on there as a director! A. 
T see my name on it, but there is no date on it. 

M r. Nizer: Will counsel concede that this was 
part of the understanding that you would give us a 
(240) list of the directors of the corporation for 
the year of 1966 and for that matter for other 
years, but certainly ’66. 

Mr. Greenspoon: Yes. We concede, your Honor, 
that we delivered this pursuant to request. 1 think 
this covers directors from September ’64 through 
December 31, '(56, I believe, or thereabouts, in that 
period. 

Mr. Nizer: All right. 

Mr. Greenspoon: We have no objection. 

Mr. Nizer: I offer this list in evidence. 

(Defendant Kxhibit DIO for identificaiton was 
received in evidence.) 

The Court: What is 1)10, so we have the record 
correct ? 

Mr. Nizer: DIO is the list of directors of Allen, 
Tnc. from ’64 to ’66. 

Mr. Greenspoon: From September ’04 through 
December 31, ’66. 

Mr. Nizer: And I offer it because Charles Allen 
w'as a director. 

The Court: Looking at you, Mr. Greenspoon. 
T may be wrong but T think you gave a different 
date in 1964. Before you said April, T believe. 
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(241) Mr. Greenspoon: No, I said the corporation was 
formed in April. These directors were in the first 
election September 19(14. 

1’he Court: To December 19G(5 they served? 

Mr. Greenspoon: Yes, your Honor. 

The Court: All right. And the directors include 
the witness Herbert Allen, who is described also 
as chairman ol the board, as well as a director and 
Charles Allen, ,Jr. 

Mr. Nizer: This is Charles Allen. 

The Court: And they are two plaintiffs compris¬ 
ing the partnership in this suit. 

By Mr. Nizer: 

Q- And did you consider that the $(12 million debenture 
issue was also to help finance the Libyan project which 
we have been talking about? 

Mr. \an\oorhis: Objection to that as to the 
lorm ot the question, did he consider. 

The Court: Sustained as to form. 

Mr. Nizer: 1 accept that. 

Q- Bid von know at the time of the debenture of $(12 
million that part of the moneys that were to be raised 
were to be expended for the Libyan project which we have 
been discussing? 

(242) Mr. \anVoorhis: Same objection, your Honor, 
there are conversations relative to it or some docu 
inentary evidence. 

Mr. Nizer: Asking for his knowledge. 

The Court: Overruled. 

1 lie Witness: What is the question now? 

Q. Did you know? A. That it was for Libya? 

(243) Q. That was for Libya? A. We assume it was. 
After all we were carrying out our part of the contract. 

Mr. Nizer: Move to strike out that answer. 
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Q. My question is not whether you assumed anything. 
A. Yes, we do. 

Q. Did you know! A. Did I know! 

Q. Yes, you, you. A. I didn’t read the prospectus. 

Mr. Nizer: Move to strike that out as not re¬ 
sponsive. 

The Court: Strike it out. 

Q. Did you know, is my question, you Charles Allen, 
Jr., did you know that part of the $(12,000,(500 debenture 
issue that was being issued by the corporation Allen & 
Co., Inc. had was to he spent for the development and 
the project of Libya about which we are now discuss¬ 
ing! Did you know that in *(1(1 ? A. Yes. 

Mr. Nizer: I also offer in evidence l)!l and 1)14. 

Is there any objection to those, sir? 

Mr. Greenspoon: No objection. 

Mr. Nizer: Can you supply the dates that this 
(244) referred to? 

Mr. Greenspoon: On I)!), your Honor, l believe 
that this covers the period, the same period, Sep¬ 
tember, V>4, when officers were first elected—no, 
I am wrong about that because Herbert Allen was 
—A. Allen was not the president in 19(14. I have 
to check those dates. 1 don’t remember what we 
told vou at the time. 

Mr. N izer: Will you check it but in the mean¬ 
time so as to indicate its relevance, this was the 
list certainly ns of ’(if) when the issue was made, 
is that right? 

Mr. Greenspoon: 1 think that’s so, yes. 

Mr. Nizer: Is that true of D14? 

Mr. Greenspoon: As of November 27, ’(57. T 
think thev were the same stockholders. 

Mr. Nizer: I offer DO and D14 in evidence. 

(Defendant’s Exhibit DO and D14 received in 
evidence.) 





226a 


Charles Allen, Jr., for Plaintiff, Cross 

Mr. VanVoorhis: We probably should call your 
Honor’s attention—I didn’t mean to interrupt you 
—call your Honor’s attention to the fact that the 
president listed as Herbert A. Allen is son of the 
Herbert Allen who is here and is not the plaintiff 
in this suit. Merely for the record, we want to 
clear it. 

By Mr. Nizer: 

(-45) Q. Mr. Allen, is not a fact that on May 11, 1966, 
which is the date of the underwriter’s questionnaire now 
in evidence a majority of the capital stock of Allen & 
(’o.. Inc. bad was owned collectively by your children 
and the children of your brother Herbert, is that cor¬ 
rect? A. I think that’s correct. 

The Court: Before you go ahead, I have just looked 
at this Defendant’s Kxhihit 1)9. There is a reference 
here to a secretary dames W. Deer. Is dames W. Deer 
the man with whom you said you conferred following 
the receipt of the letter of July l(i. 19(15? 

The Witness: Yes. Yes. 

The Court: Now, did you offer Defendant’s Kx 
hibit D14? 

Mr. Nizer: Yes. 

The Court: What is 1)14? That's the stockhold¬ 
ers’ list? 

Mr. Nizer: Yes, your Honor. 

The Court: And you just asked the question 
about who owned the majority of the stock. 

Mr. Nizer: Yes. 

The Court: All right. 

Q. Is it a fact that the five children who owned the 
stock in the corporation were also the same five (246) 
children who are general and limited partners of the 
plaintiff on May 11, 1966, when the questionnaire is 
dated? A. That’s correct. 
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Q. Would it also bo correct to say that on May 11, 
lHfib, that all of the stock in the corporation, Allen & Co., 
Inc. had, which was not owned hv the children of your 
two families, Charles’ and yours, were owned bv you 
and your brother? A. We didn’t own any of the stock. 

Q- Is it a fact that the interest in the partnership, 
Allen & Co., with the exception of that which the children 
ot Charles Allen ami Herbert Allen owned was owned 
entirely by you and your brother Herbert? A. That’s 
correct. 

Mr. (ireenspoon: Your Honor, 1 don’t know 
whether he is talking about the corporation or 
the partnership. 

Mr. Nizer: 1 just said partnership. 

Mr. (ireenspoon: I thought he said company. 

Mr. Nizer: I said the partnership. 

The Court: Head the question to the witness or 
reframe the question again please so there won’t 
be any issue about it. 

(247) Mr. Nizer, will you please put the question again. 

Mr. Nizer: Oh, yes. 

Q. Is it a fact that with the exception of the interests 
which your children and Herbert’s children had in the 
partnership. Allen & Co., that all of the rest of that 
interest was owned by you personally and by Herbert 
personally? A. That’s correct. 

Q. And that would be true as of May 11, 19Hfi. the 
date of the questionnaire? A. That’s correct. 

Q. And would it be correct to say that all of the 
shareholders of the corporation, excluding your family 
and the family of your brother Herbert were previously 
associated and employed by the partnership in one capa¬ 
city or another? A. 1 couldn't answer that. I don’t 
know whether that is a hundred per cent correct or not. 

Q. To what extent would you say, would it be sub¬ 
stantially— A. T don’t know. I think it would be sub¬ 
stantially so, but T don’t know exactly. 
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Q. If I showed you Exhibit 1)14. which is the list of 
stockholders— 

(248) Mr. VanVoorhis: For the sake of the record, 
your Honor, may it appear that this is all received 
subject to the objection which 1 stated at length 
some time ago and which your Honor has previ¬ 
ously ruled? 1 don’t wish to go into it. 

The Court: 1 thought you were in agreement 

that it was relevant on the issue as to whether or 
not the statement could be considered as an ad¬ 
mission against interest. 

Mr. VanVoorhis: 1 am in agreement as to the 
admissibility of any cross-examination which is 
related to whether or not Charles and Herbert 
Allen knew about this questionnaire and this pros¬ 
pectus, any aspect which might perhaps he urged 
that it was an admission against interest. We 
don't concede that it was an admission against 
interest. We contest this. But somewhere there 
is a line to he drawn, and I think that this falls 
on the other side of the line. I believe your Honor 
lias already ruled on the substance of it. so 1 don't 
propose to— 

The Court: 1 was just trying to suggest, 1 as¬ 
sume that it is elemental that once knowledge is 
usually determined by all of the surrounding facts 
and circumstances. 

Mr. Nizer: May I proceed, sir? 

(24!)) The Court: Yes. 

Q. 1 show you 1)14, the list of stockholders of the cor¬ 
poration and ask you whether it isn’t a fact that all 
of them at some time or another had been employees 
of the partnership before they came into the corporation? 

Mr. Oreenspoon: That’s objected to as irrelevant, 
your Honor. 

The Court: Overruled. 
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A. I don t know all of the name*, but substantially so. 

Q. All right. sir. A. Had been what, did you say 
partners before they came in the corporation? 

Q. No, no. had been employed. A. Yes, substantially 
so. 

Q. Now, you have observed that the signature for 
Allen & Co., Ine. on the questionnaire of May lltli 
signed in for the corporation is Mr. Stern; you have 
observed that? A. T don’t recall. 

Q. Well, let’s take it for granted it is on there, on 
the exhibit. A. Okay. 

(250) Q. And is he one of those for whom tin* partner¬ 
ship paid the salaries of corporate people at various 
times? A. I don’t know. 

Q. Well, [ read the following stipulation of counsel 
in that respect. A. It is possible, but I don't recall. 

Q- I At page 420, 427. Greenspoon—Mr. Green- 

spoon and Herbert Allen stated, “Mr. (Ireenspoon: This 
is the story on Mr. Stern. Mr. Stern from 1904. October 
to the beginning of 1907 was paid by the partnership, 
and the corporation then repaid the partnership and the 
reason that it was done that way at that time was be¬ 
cause the partnership did not set up its payroll accounts 
until 1907, and Mr. Herbert Allen will confirm that if 
you wish him to.” 

And then followed questions after Mr. Herbert Alien 
confirmed that. 

Q. V\ ho paid all the other salaries of the corporation 
employees between ’04 and ’07? 

“Mr. (Ireenspoon: The same thing applies I believe, 
is that correct? 

“The Witness: 1 don’t know. 

“Mr. Greenspoon: We don’t know and we don't think 
you are entitled to it. You asked it about Stern (251) 
and we have told you but T believe it happens to be the 
same for everybody, frankly.” 
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I he Court: May I see what you just read from? 
It was a statement on the record during the course 
of the deposition? 

Mr. Nizer: Yes, page 42(; 0 f Herbert Allen's 
deposition. We will hand it up to you. 

The Court: The clerk has a copy. 

Mr. Nizer: Herbert Allen, page 420 and 27. 

The Court: Mr. (! reenspoon, the reason I asked 
for it. at pa ire 420 you made the statement “This is 
the story on Mr. Stern. Mr. Stern from 1004. Octo¬ 
ber to the beginning of 1007 was paid by the part 
nership and the corporation then repaid the part¬ 
nership and tlie reason that it was done that way 
at that time was because the partnership did not 
set up its own payroll accounts until 1007.” That 
doesn't seem right to me. 

Mr. (!reenspoon: It is an error, your Honor, t 
should read the corporation. 

The Court: The corporation. It didn't sound 
right to me. 

Mr. Nizer: That’s correct. 

Mr. (ireenspoon : ft is tin* corporation. 

Mr. Nizer: What is the number of questionnaire 
(2.02) so I can refer to it more easily. T)8. 

Q- Was the questionnaire prepared by your attorneys 
either for tin* corporation or the partnership, the same 
counsel, do you know? A. You are asking me two ques¬ 
tions. I don’t know. 

Q. You say you don't know. A. I don't know. 

Q. Was the questionnaire reviewed by counsel before 
it was submitted by Allen & Co., the corporation? A. 
Bv who? 

Q. By counsel for the corporation, who is the same 
counsel for the partnership. A. 1 don’t know. 

Q. You say you don’t know? A. 1 don’t know. 


& 
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Q. Would it be fair to say that in May, 19G6, your 
attorneys had full knowledge of your affairs with Occi¬ 
dental regarding Libya? A. No. 

Q. Didn t you testify as follows at page 212 to the 
opposite effect? 

Q. \\ ere you ever asked as a director by anyone in 
Allen & Co., Incorporated as to whether you had any 
material relationship with the company, namely Occi¬ 
dental (253) Petroleum Corporation? A. I don’t recall. 

Q. You mean you may have been asked? A. I just 
don’t recall. 

Q. ^ou don’t recall one way or another? A. These 
things are done by our attorney. There wouldn’t be 
anybody in Allen & Co. to ask. When an undewriting 
comes it went to their attorney and their attorney would 
have handled it. 

Q- Were you asked by anybody, an attorney or not, 
a a director, whether you had any material relation¬ 
ship? A. Our attorneys knew of all our affairs with 
Occidental. They didn’t have to ask me.” 

Did you make those answers? A. If we did it is not 
accurate. I don’t recall. 

Q- T)id you correct them? A. I don’t think I answered 
that way but I can’t remember. 

Q. Do you doubt that the stenographer— A. Our at¬ 
torneys don’t know about all our affairs. 

Q. Do you doubt the accuracy of the stenographic re¬ 
port? A. Well, if it is there it is wrong, because it is 
not so. 

(254) Q. Did you sign this deposition? A. I didn’t read 
it, T signed it. 

Q. Was it reviewed by your counsel before you signed 
it? A. T don’t know. 

Mr. Greenspoon: T object to this, your Honor. 

Q. To your knowledge. 
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The Court: Overruled. 

Q. \ oil say that you never read the deposition before 
you signed it f A. That’s correct. 

Q. Didn’t you make a whole series of corrections? 
A. Did T? 

Q. Yes, before you signed it. Weren’t there correc¬ 
tions made of various answers? A. There may have 
been made, 1 don’t know. I don't recall whether 1 read 
it or not. 

Q- Now you say you don’t recall. A. 1 don’t recall 
whether 1 read it or not. Will you go back to the 
question of the attorneys, I think 1 have an explanation 
lor it. Will you read it back again what the question 
was. 

Q. 1 "ill come back to it but let me finish it for a 
moment, sir. (255) A. You are going around so much 
I can’t concentrate. 

Q. I regret that. I don't want to in any way confuse 
you, Mr. Allen, I assure 1 you. I know the burden that 
this is, but you are suing us. 

Did you, when you made these changes give explana¬ 
tions of the changes? Were they submitted to you, tin 1 
explanation for changes? A. 1 don’t recall. 

Q. I show you attached to your deposition a list of 
changes typewritten in with each page and line 1 an ex¬ 
planation for some of those changes. Does that -efresh 
your recollection— A. No. 

Q. —that you read the deposition ? A. No. 

Q. Who made— A. 1 don't know. 

Q. Who made the changes then before you signed them? 
A. 1 imagine our attorneys. 

Q. Without consulting you as far as you recollect? A. 
T didn’t say that, I just don’t recall. 

Q. Did they talk to you at all about making changes? 
(256) Your sworn testimony. A. They probably did, but 
T don’t recall. 
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Q. Did you look at any pages of your testimony with 
respect to the changes noted on this list? A. T probably 
did but 1 don’t recall. 

Q. Now among the changes that you sought to make 
then, whether your attorneys brought them to your at¬ 
tention or otherwise, did you ever change the answer? 
A. Did 1 see that? 

Q- The answer answer. A. Could 1 see that? 1 want 
to see where it is. T want to read it. 

Mr. Nizer: I will be glad to. Page 212. What I read 
to you, Mr. Allen, you can take your time and read it, 
if you wish, is on page 212. 

From here to here is where I read, sir. From here 
to here (indicating) 

A. You didn’t read this to me. 

Q. Pardon? A. You never read this to me. 

Q. Oh. yes. A. You never read this to me. 

Q. 1 read exactly that, were you ever asked as a di 
rector by anyone at Allen & Co., Incorporated (257) as 
to whether you had any material relationship with the 
company namely Occidental Petroleum. 

1 don't recall. 

1 read all of that. A. 1 don’t recall you asking that. 

Q- That was only a few moments ago, sir. T read right 
down to here and you said that’s not correct after 1 
read it. A. This is the question? 

Q. The last one, yes. A. Yes, that’s correct. 

Q. “Our attorneys knew of all of our affairs with Oc¬ 
cidental. They didn’t have to ask me.’’ A. That’s not 
on the completed affairs is what that means. 

Q. You mean if a venture was in the process of develop¬ 
ing to its finality your attorneys knew' nothing about it? 
A. There were plenty of ventures that our attorneys know 
nothing about. These are not ventures that have gone 
to finality. 
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(2- Well, but it was— A. They don’t know every—our 
attorneys did not know every venture that we are in. 
(A)7a) Q. Well, hut I didn't ask you generally about 
other ventures. I asked you about tin* questionnaire of 
May 11th. A. \es, but the way this is interpreted. 

(258) Q. These questions refer to a matter that was not 
yet concluded? A. That is correct. 

<2- So they did know, when I asked you about this— 
A. Our attorneys knew of— 

(2. Of all of— 

Mr. VanV oorhis: Please let him answer. 

Q- I am reading it to you. sir. Do you want to say 
something without my asking a question? What do you 
want to say to his Honor? A. I don’t want to say any¬ 
thing to his Honor. 

Q. "Were you asked by anybody, by an attorney or 
not, as a director, whether you had any material rela¬ 
tionship? A. Our attorneys knew of all of our affairs 
with Occidental. They didn’t have to ask me.” 

^ ou say that is a correct answer? A. Vos. What’s 
wrong with that? 

(2- Nothing, sir, nothing at all. They knew of all of 
our affairs that meant anything. 

(2- And an issue ot $li1,000,000 didn't mean anything? 

The Court: $<12,000,000. 

A. That was the corporation. I had nothing to do 

(259) with the issue. 

(2- You didn’t know there was an issue of $02,000,000 
to be issued by Allen & Company? A. Allen & Company 
had nothing to do with it and T had nothing to do with 
it. 1 was not an active director at the time. 

(2- Without being a director, sir. I will accept— A. 
The corporation was on its own. 

Q. T am sure that that is so, that they are operated 
through other sources. A. I knew there was going to 
be an issue but T had nothing to do with the issue. 
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Q. You knew there would he an issue for Occidental 
of $62,000,01)0 and you knew that that was with Dr. Ham¬ 
mer, who was your friend at that time? A. That is 
correct. 

Q. And he had talked to you about that? A. lie had 
not talked to me about it. 

Q. Never mentioned it to you? A. 1 don’t know, I don’t 
Tecall. 

The Court: 1 think we will take our luncheon 
recess at this point. 

Off the record. 

(Discussion off the record.) 

(Luncheon recess) 

tit 

(260) Cross Examination Continued by Mr. Sizer: 

Q. And, Mr. Allen, the chairman of the hoard, of 
course, was your brother Herbert, right? A. Are you 
asking me? 

Q. Yes. A. Yes. 

Mr. Nizer: The other sentence, particularly, 
where he calls your Honor’s attention respectfully 
is Section 5: "Tin* chairman of the board of di¬ 
rectors shall be the chief executive officer of the 
corporation and shall preside at all meetings of 
the shareholders and of (261) the Board of di¬ 
rectors.” 

Mr. Greenspoon: Are you referring to the whole 
thing? 

Mr. Nizer: Yes. 

Mr. Greenspoon: AVe have no objection. 

(Defendant’s Exhibit D15 received in evidence.) 

Mr. Greenspoon: A T our Honor, this morning the 
question arose about the list of officers and the 
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effective date of that list of officers, and I said 
at that time I was not sure. 

The effective date of that list of officers, which 
is Kxhihit DJO, 1 believe, is 1967. The essential 
difference is that in 1966 Herbert A. Allen, the 
son ol Herbert Allen, Sr., was not the president. 
The president was F. \V. Harder, and Herbert A. 
Allen did not become president until 1967. 

Mr. Xizer: What office did Herbert Allen hold 
prior to that, Mr. Greenspoon? 

Mr. Greenspoon: Prior to what date? 

Mr. Xizer: Prior to 1967. 

Mr. Greenspoon: Herbert Allen, Sr. or Junior? 

Mr. Xizer: Senior. 

Mr. Greenspoon: Herbert Allen, Sr. was chair¬ 
man, and prior to 1967 Herbert A. Allen was a 
vice president. 

(262) Mr. Xizer: And he was also chairman of the 
board? 

Mr. Greenspoon: Xo, no. It is two different 
Allens. 

I he Court: \ on better go hack over it again. 
Von were referring before to Herbert A. Allen, Jr.! 

Mr. Greenspoon: Yes. 

I lie Court: Who is the son of Herbert Allen, 
one of the plaintiffs in this case? 

Mr. Greenspoon: Wight, sir. 

I lie Court: Herbert Allen, one of tin 1 plaintiff’s 
in this case, was chairman of the board of Allen 
Ac Company, Inc.? 

Mr. Greenspoon: Right, sir. 

The Court: Over what period of time was he 
chairman of the board? 

Mr. Greenspoon: He was chairman from Octo¬ 
ber, 1964, when they had their first election, right 
through, so far as I know, until today. 



* 
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The Court: As far as this cast* is concerned, he 
was chairman of the board and that means he was 
a director and officer of Allen & Company, Inc. at 
the time that that exhibit which contains the ref¬ 
erence as to which there was discussion this morn¬ 
ing was made? 

Mr. (Ireenspoon: Yes. 

(263) The Court: That is in May, 1066. That is the 
exhibit I am referring to. 

Mr. (Ireenspoon: He was chairman of the board 
in May, 1066? 

Mr. VanYoorhis: I think he was not an officer, 
your Honor, except as to powers which may have 
been vested in the chairman of the board. 

The Court: T beg your pardon? 

Mr. VanYoorhis: 1 think he was not an officer, 
your Honor, except as the chairman of the board 
may be perhaps so described. 

The Court: Well, as chairman of the hoard he 
was also a director, was he not? 

Mr. VanYoorhis: That’s right. 

I lie Court: A\ as he an officer at the same time? 

Mr. VanYoorhis: No. 

The Court: He was chairman of the hoard and 
he was a director in May, 1966? 

Mr. VanYoorhis: Correct. 

Mr. Xizer: But the by-laws says the chief execu¬ 
tive officer too, doesn’t it? Didn’t T just read that 
in ? 

Mr. (ireenspoon: That is so, and in his absence 
the vice chairman is the chief executive. That’s 
correct, (264) the chairman is an officer. 

I he C ourt: There shouldn’t he any controversy, 
really, about this. 
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By Mr. Nizer: 

Q. Mr. Allen, in the questionnaire, which is 1)8—the 
questionnaire which I showed you before the recess— 
there is the statement the representation in it. “Neither we 
nor any of our directors, officers or partners have a ma¬ 
terial relationship with the company.” That means Occi¬ 
dental. in this case, and “we” is the officers and directors of 
the corporation, Allen & Company, Incorporated, “nor have 
we or any of them been during the last three years an 
officer or director of the company or an associate as de¬ 
fined in Rule 40.') of the Securities Exchange Commission 
or of any of its officers or directors or of any person who 
to our knowledge owned of record or beneficially as of 
March 31. l!)(!(i. more than 10 per cent of any class of 
voting securities of the company.” 

Referring hack to the early part of that statement in 
your prospectus—I misspoke—of tin* questionnaire, D8, 
“Neithe r we nor any of our directors, officers or partners 
have a material relationship with the company,” was that 
an accurate representation in the questionnaire? A. I 
don’t know anything about the questionnaire. (2fi5) I never 
saw one. 

C- Haven’t you replied in your deposition when you 
were asked if that was an accurate statement? A. I don’t 
recall. 

(). Let me read to you from page 233: 

“CL Was this an accurate representation in the under¬ 
writer’s questionnaire when it said, ‘Neither we nor any 
of our directors, officers or partners had a material rela¬ 
tionship with the company’? Was that an accurate state¬ 
ment, to yoi.r knowledge, as a director at the time it was 
made? A. I don’t think I could answer that, 1 don’t think 
1 could answer to that. I think that it is material as of 
today and it wasn't material then.” 
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Now, reading immediately preceding that, to give you 
the full context— 

Mr. VanVoorhis: May I— 

Mr. Nizer: Top of page 233, Judge. 

“Q. V as that an accurate statement, according to 
your knowledge as a director? A. Tt is all according to 
what you call material.” 

I will skij) the comment of Mr. Greenspoon. 

“A. It is accurate. 

“Q. Was it accurate? (2(56) A. No, not as of today. 

“Mr. Greenspoon: No, no. 

‘A. Did we have any material relationship with Occi¬ 
dental? ^ os, we did,” and written in on top, “Tt was ac¬ 
curate, which was a change made in your testimony. 

Did you make those answers and that change in your 
answer? A. I would have to read the testimony. 

Q. Well, I have just read it to you. A. I would like 
to read before and after. 

All right, sir. First, will you answer, and I will 
let you read anything. Before T show this to you so 
\ou can read anything you wish, I would like an answer 
to this, if you can make it, please. 

i our answer, at line 13, “Did we have any material 
relationship with Occidental?”—this is your answer, you 
put the question—“A es, we did,” and written in top is “Tt 
was accurate,” and your initials, CA, Jr.—first, T ask you 
did you make that answer and are these the initials of 
your change? 

Mr. VanVoorhis: Just a moment, please. The 
plaintiff’s position with respect to this is that un¬ 
less knowledge of the questionnaire is traced to 
this witness (2f>7) these questions asking for his 
opinion concerning what is material or was material 
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at the time in question is simply a speculative in¬ 
quiry calling for the opinion of the witness on a mat¬ 
ter which is or could he relevant only if knowledge 
of the questionnaire is traced to him. I assume from 
your Honor’s previous rulings that you will receive 
the question, hut I would like to make our position 
clear, that if it is received we take the position 
that it could only he received in that frame of refer¬ 
ence. 

I lie Court: Well, I understood that the question 
was directed to an inquiry as to whether or not 
tin* statement as it appears was an accurate state¬ 
ment at the time it was made. 

Mr. Xizer: That’s right. 

The Court: The question of materiality is some¬ 
thing else again. That is what you ran into in your 
discussion at the end. Isn't your inquiry at this 
point as to whether it was an accurate statement 
at the time it was made* 

Mr. Xizer: That’s right, your Honor. 

Mr. \ an\ oorliis: W hether it was accurate or not, 
we submit, is irrelevant to the issues in this law¬ 
suit unless it came to Hie knowledge of this wit¬ 
ness so as to perhaps enable the defendant to he in 
a position (2(i8) to urge that it was an admission 
against interest. 

1 lie Court: I thought we had discussed that this 
morning and my recollection is at one point I sug¬ 
gested it was elemental that one’s knowledge is 
usually determined from all the surrounding facts 
and circumstances of the given situation. 

As T have charged ,jurors so frequently, medical 
science has not yet developed a machine by which 
you can go hack as to a given time and probe 
into a man’s mind to determine what he knew as 
of that time or, for example, on the issue of in¬ 
tent, what his intent was as of that time. 
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It is usually determined by all the surrounding 
facts and circumstances. 

I take it that is an accurate statement of the 
law, unless you want to take exception with it. 

Mr. \ anVoorhis: 1 don’t quarrel with that state¬ 
ment. 

1 he Court: I take it he is probing into all the 
surrounding facts and circumstances. 

Mr. VanVoorhis: I want to make it clear— 

I Ik* Court: In other words, T am receiving the 
evidence now and, as I said this morning, T am 
certainly making no factual determination simply 
(2(1!)) because the evidence is being received. Tt lias 
to he evaluated together with all the other evi¬ 
dence in the case. 

Mr. "\ an\ oorhis: I just wanted to make it clear 
that we would object to its being received in any 
other frame of reference. 

TIk* Court: All right. 

By Mr. Nizer: 

(j. Now. Mr. Allen, did you before writing in the words 
it was accurate”—incidentally, is that your handwriting? 
A. 1 don’t think so. 

<j. Are those your initials next to it? A. They are, 
hut I don’t think it is my handwriting, but I can’t be 
definite. 

The Court: There are a number of copies about. 
Does anybody have the original (handing to wit¬ 
ness) ? 

Q. Looking at his Honor’s copy, are the initials yours? 
A. The initials on this are mine, but the handwriting is 
not. 

Q. ^ ou put your initials next to the handwriting that 
was on over your answer? A. 1 don’t know whether the 
handwriting was on first (270) or last. 
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0- You Won't know whether it was on first or last? 
A. I don’t know. T don’t recall. 

Q* W hen you say you don’t know whether it was on 
first or last, I don’t understand. A. I put my initials there. 
1 don t know whether the other language w r as there at 
the time 1 put my initials there. 

0- W as there any reason to put your initials next to 
that line unless there was a change made? A. I don’t 
know. 

( t ). Do you now recall, at least, that this matter was 
gone over with you either with your attorney or by your 
reading it yourself before that change? A. 1 don’t recall. 

Q- Did you know what the change was before you 
initialed it? A. Xo. ff it was a change to be made on 
the next page, it nullifies the whole thing, so I don’t 
think that-—I don’t know what that is. 

Mr. Xizer: I move to strike out about the next 
page. 

rhe Court: Yes, the motion is granted. 

(,). I here was annexed to the *id of your deposition 

(271) a sheet 'Several sheets—called “Rxplanation of 
change.” Do you see that? A. Yes. 

( t >. And the explanation for this change on page 233 
is, lo answer tin* question as asked,” in other w r ords, 
to make it accurate to the question asked, is that right? 
A. To answer the question as asked? 

Q. ^ es. 1 hat was the reason for the change given by— 
A. I don’t know. 

Q. ^ on don t know that? A. No, I don’t remember 
that. 

• • * 

(272) By Mr. Xizer: 

Q. V\ hat was your answer before the written-in state¬ 
ment? Do you have any recollection? A. To the ques¬ 
tion of whether we had a material relationship with Occi¬ 
dental ? 
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Q. No. vour answer which reads— A. To what ques¬ 
tion ? 

I he Court: The witness asked the correct ques¬ 
tion. He asked you was it to the question, “Did 
you have any material relationship with Occi¬ 
dental?” 

(273) Q. And your answer— A. Was ves, we did. 

Mr. \ anV oorhis: The question, Mr. Allen, is is that 
what you said at the time? 

The Witness: I don’t recall. 

Q. Allen & C ompany, the partnership, never offered to 
Occidental to pay 25 per cent of the settlement which 
you referred to between Occidental and (ialic, did it? A. 
Yes, we did. 

Q. Didn’t you testify yesterday that you didn’t even 
see the settlement papers between Occidental and Galic? 
A. That would have nothing to do with it. We didn’t 
know— 

(l- I am not arguing. Mr. Allen— A. Did 1 testify what? 

Q. Listen to my question. Didn’t you testify yester¬ 
day when counsel asked you about that, whether you had 
made a correction, that you had not even seen the settle¬ 
ment papers between Occidental and Galic? Didn’t you 
so testify, is my question. A. ff it is there. 1 must.’ I 
don’t recall at the minute. 

Q. ^ ou have no recollection of your testimony (274) 
yesterday? 

Mr. \ anVoorhis: Let’s find out what the time 
is as of which he is asked— 

Mr. Nizer: Page 158 of yesterday’s testimony: 

“Q. I show you, Mr. Allen, an exhibit labeled 185 and 
ask you if you have ever seen that paper. A. No.” 

Question by Judge VanVoorhis: 
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“Q. Von have not scon tliat? A. No.” 

A. That is tin* settlement. 

Q* And that paper was the release, which he showed 
to you at the time. That is P18. r ). I hand it to you, if 
it will help you (handing). 

Did you so testify yesterday, is my only question at the 
moment. A. \Yell, I knew the terms of this from (Jalic, 
but I don’t— 

(,). Did you testify to that yesterday, that you had 
never seen that? A. I don’t think I have seen it. 

Q- Did you so testify yesterday? A. Tf the testimony 
says so, yes. I don’t recall— 

Q. And the answer is yes? (275) A. Yes. 

Q* Y on have also testified that you had contacted your 
attorneys in October, 1966, because <Jalic, and T quote, 
“has signed away his rights.” Do you recall that testi¬ 
mony yesterday? A. Yes. 1 don’t know whether those 
wen* the exact words, but that is the summary of it. 

( t ). All right, I will accept that for a moment and 1 
won’t waste time. Did that refer to the prior settlement 
ol (Jalic and Occidental, the signing away of his rights? 
Y. as that what you were referring to? A. Yes. 

O. V. lien did you see the settlement papers for the first 
time which, as you characterized it, signed away his rights? 
A. I don t recall that. 1 didn’t say sign away his rights, 
1 said he effected a settlement. T believe. Is it “signed 
away his rights”? 

That is what it says at page 104. All risht? A. 
Okay. 

Q. When did you see the settlement papers for the first 
time? A. f don’t recall that. 

Q. Who showed them to you? (276) A. They were sup¬ 
posedly mailed by Mr. (Jalic. but T don’t ever recall re- 
ceivimr them. 

Q- Do you know when Mr. (Jalic mailed it to you, if 
you say supposedly? Do you have any idea? A. Well, 
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ii you have the* loiter there, it might show it, but 1 don't 
know. 

Q- ^ on do know of a letter that you had that was shown 
to you— A. It mentions it, hut T don’t recall ever receiv¬ 
ing them. 

Q. I show you PI88 and see if this helps to refresh 
your recollection. PI88 is a letter from balie to you, ad¬ 
dressed. “Dear Charlie,” and it is dated August 29, 19f>6, 
and this is three days after the settlement dated August 
2C). 19f><>, on PI85. I .just identified the time element for 
you. 

1 show you PI88 and refer to the second paragraph 
and perhaps I can read it here: “T settled with Dr. Ham¬ 
mer and 1 sent you photostatic copy of my settlement.” 
A. That’s correct. 

(277) Q. And so, does that refresh your recollection 
that (lalic sent you a photostatic copy of a settlement three 
• lays before? A. 1 know in the letter lie sent it, hut T don’t 
recall receiving it. 

Q. How do you know about it? Your brother told 
you. is that it? A. Told me about what, the settlement? 

• • • 

(278) (). 'b ou know of no photostat copy that was en¬ 
closed with the letter of the 29th with “Dear Charlie.” 

Did you keep whatever documents Calic gave to you 
"hen the^ were received by your office? A. Sometimes 

"I'en they came in, I would give them to our attorney 

or I’d give them to Herbert or whoever they belonged 
to. 

(?• Unve you asked for that photostatic copy from your 
attorneys, your officer, or your files? A. You’d have to 
ask my attorney that. 

• • • 

(279) Q. Have you any copy of any kind of the Oalic 
settlement papers that you ever saw or is in your office, 
to your knowledge? A. My attorney has; I haven’t. 
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Mr. Nizer: I have called upon the attorney to 
produce it. Is the answer the same, counsel? 

Mr. Greenspoon: Mr. Nizer, as you know, T did 
tret copies of the releases but T didn’t get them from 
the Allens; 1 got thnn someplace else. 

Mr. Nizer: Have you got that copy, please? 
(280) Mr. Greenspoon: Yes. Tt’s marked as an exhibit. 

(Document handed to counsel.) 

(). on have testified that in August 1 !)Hr> you told Mr. 
Galie to continue performing because the July 16, 1965 
letter was meaningless. Do you recall your testimony 
to that effect? A. Yes. 

Q- And that Dr. Hammer, despite the cable he had sent 
to Mr. Galie, had agreed to continue the contract with 
Mr. Galie, you so testified to that in your oral conversa¬ 
tion, right? A. Yes. Yes. 

Q■ And this, you say, took place in August 1965 in ac¬ 
cordance with vour testimony of the alleged conversation * 
A. Yes. 

(). Now. yet you later testified that in October, about 
two months later, you received Exhibit 1)141 from Galie 
which we have called the blocking letter, “T blocked the 
way”—do you recall that letter? A. Yes. 

Q. •"'o do you say that despite your earlier assurance 
in August 1965 that Galie ought to continue, or (281) 
that Dr. Hammer would continue, he nevertheless sent 
you the blocking letter, IM41? A. What’s the question? 

(,). Did he or did lie not? A. What’s the question? 

Q. My question is, do you say that despite your assur¬ 
ance to him that he was to continue to help Dr. Ham¬ 
mer because Dr. Hammer was going to continue, accord¬ 
ing to the alleged conversation that you gave us, that two 
months later he nevertheless writes you, “T blocked the 
way”? A. TTis writing doesn’t mean anything. He has a 
very had command of the English language. 

• • • 
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(2>>2) Q. Did you take that to be an honest statement by 
Mr. (ialic of what he was doing when vou received this? 
A. Are you asking me? 

Q. Yes. A. Did T take it to be an honest? What do 
you mean by an honest statement? 

Q. Did you consider this— A. T considered that— 

Mr. Van\ oorhis: I object to that as calling for 
the witness’ opinion. 

The Court: Tt probably is. but I will ailow it. 

Mr. Xizer: Of course I am. 

A. I considered that after my conversation with him, 
lie continued doing everything. 

Q. Even though lie wrote you two months later that 
he was instructed by the lawyers to do nothing and wait 
to see if Occidental gets the concessions and follows it 
up with the next sentence, “I blocked the way”? A. May 
1 see th<* whole letter? 

Q. Yes. 

When you are ready, Mr. Allen, reading it, 1 would like 
to put a question. 

(283) (Pause.) 

A. do ahead. 

Q. Well, if you are ready, first my question is, do 
the words, I blocked the way,” did they mean to you 
when \ou read it. that (ialic was blocking the concessions 
for Occidental in Libya? 

Mr. YanVoorhis: I object to that as calling for 
a conclusion. The letter speaks for itself. 

The Court: Well, lie may state his own under¬ 
standing of what was meant by the term. 

A. By the “blocking the way”? 

,nean hp was blocking the concessions? 
A. I hat didn’t mean he was blocking anything. If you 
read the whole letter, read—the man T got in touch with 
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Mr. Oglu, the Minister of Social Affairs now, but T have 
much more powerful relations and T can interfer favor¬ 
ably or unfavorably. Please let me have yours or Charlie’s 
opinion on this. We had told him to go right ahead. 

Q. You told him to go right ahead in the alleged oral 
conversation in August? A. That’s right. 

Q. And this is two months later, at least? A. lie did 
not say he had done anything. Tie asked our (284) 
opinion and we gave it to him. 

Q- So that, according to you, he didn’t accept your al¬ 
leged oral instruction in August to go right ahead. Dr. 
Hammer says it’s all right, did he? A. In August when? 

Q. 19(5(5, two months before this—19(55. 

Mr. VanVoorhis: 1 object to that. 

0- 19(55, two months before this letter. 

Mr. VanVoorhis: 1 object to that as not proper 
cross examination. 

The Court: Overruled. 

A. Would you say that again? What’s tin* question? 

Mr. VanVoorhis: Argumentative. 

Mr. Xizer: May 1 have the question read to him? 

The Court: Yes. 

Mr. Xizer: “According to you,” beginning that 
question. 

(I’ecord read.) 

A. es, he did accept my oral instructions and went 
right ahead. 

Q. Xow look at the next paragraph, “I will by no means 
associate with Dr. Hammer and Occidental Petroleum.” 
Do you see that sentence? (285) A. That’s right. 

Q. And you still say that he was accepting your in¬ 
struction to go ahead? A. Yes, because— 

Mr. VanVoorhis: I object to it as argumentative. 

The Court: Overruled. 
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A. Yes, because the sentence after it says, ‘I can inter¬ 
fere favorably or unfavorably. Let me have yours and 
Charlie’s opinion on this.” 

Q. That’s not— A. This is after that. That’s the sen¬ 
tence after that. 

Q. So that he wanted, according to you, at least, in 
tht>—it’s the—pardon me, listen to the question. 

As of October 13, 1965, he was not going ahead until 
he got further instructions or advice from you; is that 
what you are now telling us? A. T didn’t say that at all. 
1 said he had continued going ahead and he had done 
nothing when he had written this letter, and it says so in 
the letter. 

Q. He had done nothing, which means— A. Nothing 
to block anyway. lie had continued working. 

Q. He had done nothing to also pursue his duty (286) 
under the contract as you had told him to do, had lief 
A. The only one that might answer that might be Mr. 
Hammer. I know he pursued his duties from him telling 
me. 

Q- He had actually, according to this very letter, if 
you look in the first page next to the last paragraph, 
had contacted lawyers and they got in touch with him, 
and they suggested that he do nothing and wait until 
Occidental Petroleum gets its concessions. Does that 
mean to you he was continuing his duty? A. Doesn’t 
mean anything. The paragraph at the end is what means 
everything. 

Q. All right. Now, you claim that after receiving this 
letter of October 13. 1965, P141, you instructed him again 
on the telephone, as you have told us, io continue right 
on ? A. That’s right, continue right on. 

Q. And then you testified that after this second assur¬ 
ance to him that Dr. Hammer was going to continue and 
he should continue, (Jalic nevertheless sent you a cable 
of March 15, 1966, which is now Exhibit 163? A. May 
T see it? 
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Mr. N'izer: Would you please hand it to him? 

(Document handed to witness.) 

(287) t t >. In which, if you have it in front of you, Mr. 
(lalic says, “Regret oblige sue you also.” A. He didn’t say 
‘“also,” did he? 

Q. Yes. A. “Sue you also for damages.” 

(}. “For damages, as Occidental Petroleum which you 
contacted for me lias reneged on its contract. Letter 
follows, (lalic.” 

Do you see that? A. This was after. 

Q. Yes, that’s March 15. 19(5(1. A. Yes. 

<). So you see how many months after October 13th 
that is. don’t you? A. That’s correct. 

• • • 

(288) ( t >. I was saying to you. I will repeat it, Mr. Allen, 
you said that after this second assurance that you gave to 
(lalic, that Occidental was going right ahead under the 
contract and that lie was obeying your—or, at least, lis¬ 
tening to your suggestion to also continue his services, 
despite that second assurance, months later you got this 
cable, March 15, 10(10, in which he says we’ve got to 
sue not only Occidental but you? A. I promptly got him 
on the phone and lie dropped any idea of suing Occidental 
or myself. 

O. T atn going to ask you about that, but first my ques¬ 
tion is, you received that cable around the date of March 
15, 1900? A. Yes, I did. 

Q- Now, isn’t it a fact that on the same day that you 
received Mr. Oalic’s cable of March 15. 19G6 that (lalic, to 
your knowledge, also sent a written claim letter to Occi¬ 
dental, which is “H54? A. 1 don’t know whether it was the 
same day. 

Q. Well, look at the date. ("288-a) A. Tt was sometime 
in early March. 

Q. Will you show it to him, please, March 15, 19(5(1? 
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Mr. Greenspoon: Is tliat tin* letter from Royal], 
Koegel & Rogers? 

Mr. Xizer: That’s right. 

(Document handed to witness.) 

(28f») Q. Does not the fact that Mr. Galic sent you the 
cable on March 15, 19(50, saying he was going to sue you 
as well as Occidental and that Mr. Galic sent the claim 
letter to Occidental on the same date refresh your recol¬ 
lection first that you hail never given prior assurances to 
Mr. Galic tliat Occidental would continue its contract de¬ 
spite the July Id. 19(55 letter and cable from Occidental to 
GalicT 

Mr. Greenspoon: It i« objected to, your Honor. 
1 he witness has testified categorically. He doesn’t 
need his recollection refreshed. 

The Court: Tin- Court disregards your state¬ 
ment and overrules the objection. T think that is 
a proper question. 

A. May we have the question again? 

Mr. Xizer: Would you read it to him, please? 

(Question read.) 

A. You will have to give me— 

Q. Does that refresh your recollection that you nevei 
gave such assurances to Mr. Galic? A. It refreshes mv 
recollection that we got hold of Mr. Galic immediately 
and told him his contract as far as we knew was still in 
force and we were still continuing; he should continue and 
help Mr. Hammer in every way possible, and there was 
never any suit brought as far as T know. 

Mr. Xizer: I move to strike that. 

(290) A. (Continuing) So Mr. Galic took the assurances 
from me and. T believe, withdrew everything. 
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Mr. Nizer: T move to strike that all out as not 
responsive. 

The Court: Strike it out. 

Q. My question is— 

Mr. VanVoorhis: Just a moment. Your Honor, 
it may have been somewhat argumentative, hut so 
was the question. 

The Court: The question was whether or not a 
series of events didn’t refresh his recollection as 
to what the true facts were, and T think that is a 
perfectly proper question. 

Q. Isn’t it a fact, Mr. Allen, now that I call your at¬ 
tention specifically to the cable you received from Mr. 
Calic, the blocking letter which you received after you 
told him to go ahead, and, finally, the letter of claim to 
Occidental, that actually you never gave him all these 
oral assurances that lb - . Hammer had withdrawn his July 
Hi, 1 fid!) letter to (To lie saying he had terminated all rela¬ 
tionship with him—doesn’t that indicate to you that your 
recollection with respect to all these alleged conversations 
was faulty? 

Mr. AanYoorhis: Objected to as argumentative. 

The Court: That is sustained as to form. 

Mr. VanVoorhis: I move to strike out the an 
swer (201) if it is— 

Mr. (Treenspoon: He didn’t say anything. 

Q. Tn the cable. Exhibit 103 for identification, the last 
words of the cable arc': “Letter follows”. Yesterday you 
were asked to produce that letter, and what did you tell 
us about that? What is your best recollection as to 
whether you got a letter or where it is or whether you 
made a search? A. T know we turned my files over to 
vour attorney. T don’t know. T have no letter, unless 
there is a letter that m\ attorney has. 
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Mr. Xizer: Does counsel say that he has looked 
through the files and there is no such letter? 

Mr. Greenspoon: Tf you could describe the let¬ 
ter, I will tell you whether T have it. 

Mr. Xizer: The letter which is referred to in the 
cable as “Letter follows” as the contents to that 
cable. That is the description of it. 

Mr. Greenspoon: Tf the letter which follows is 
the letter from Kabazi to Galic or a copy of it, T 
have it. Tf it is something else—T don’t know what 
it is. T can't answer the question. 

Mr. Xizer: We are talking of March 15, 1966, 
A\hen (ialic says, “Letter follows”, meaning he has 
sent a letter. Have you got such a copy of a letter 
or the original ? 

The Witness: I have not. 

Air. Xizer: Xow I ask counsel: have you any? 

Mr. Greenspoon: I can’t answer the question. T 
have no letter dated March 15, lOfifi from Galic 
to Allen. 

Mr. VanVoorhis: Mr. Allen testified vesterdav 
that no letter did follow. T think that— 

The Court: I am aware of that. 

Mr. VanVoorhis: T think that is the state of tin- 
record. 

Q. Did you testify to that? A. Yes. 

Q. You now testify that nc letter came, or you gave it 
to your counsel and you don’t recall? A. T said T had 
no letter. 

Q. Do you now testify, as Judge VanVoorhis said, that 
you didn’t receive a letter, that you have a definite recol¬ 
lection that you didn’t get one? A. Yes. 

Q. You do so now say? A. Yes. 

Mr. Aan\oorhis: He said so yesterday. 
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Q. Well, then, I show you Defendant's Exhibit D-51 for 
identification— 

Mr. VanVoorhis: Excuse me for interrupting 
you. (2!)3) Just a moment. Before we pass on to 
this, it seems to me that this letter, P-164, which 
has been referred to by Mr. Xizer in his question¬ 
ing, ought to be received in evidence. 

Mr. Xizer: Oh, no, no. 

Mr. VanVoorhis: Tt is not offered? If it is not 
offered by defense counsel, plaintiff’s counsel will 
offer it. 

Mr. Xizer: I object to that, your Honor. I used 
it to refresh his recollection, to contradict his al¬ 
leged oral statements. It was an impeachment at¬ 
tempt to refresh his recollection. But I object to 
tin* document. It is self-serving. 

The Court: What does it prove? I was just 
about to say, like every claim letter that I have 
ever come across, either when I practiced law or 
since I have been in the court—everybody makes 
self-serving declarations in a demand for payment 
without suit. Why do we spend time on it? If yon 
will be happy with the letter in the record. 1 will 
put it in. Tt doesn’t belong in the record, and T pay 
absolutely no attention to a claim_ 

Mr. VanVoorhis: Tt is the—part of the— 

The Court: Don’t tell me it is part of the res 
qestae. We received the outer limits of that. 

Mr. \arAoorhis: That is not my favorite ex¬ 
pression. 

The ( ourt: Tt is in the briefs a great deal. 

1294) Mr. VanVoorhis: Tf it is in the briefs— 

The Court: T will take it. Tt is as meaningless 
as any claim letter ever sent by one party to an¬ 
other. demanding payment under threat of a suit 

(Plaintiff’s Exhihit P-164 was received in evi¬ 
dence.) 
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Q. Did Mr. Oalic write you and ask you to support him 
in his lawsuit against Occidental? A. No. 

Q. I show you Exhibit D-51 for identification, a letter 
written by Mr. fialic, and the date of it, notice, is March 
15, I960, and T call your attention—you can read any- 
t ing else you wish, to refresh your recollection—to the 
third paragraph, in which on March 15, I9(if> Mr. (lalic 
says: “T just wrote to Mr. Allen, who introduced me to 
Occidental, to ask him to support me in my lawsuit, since 
morally he is responsible.” I ask you if that refreshes 
your recollection. A. No. 

Q. Tt doesn’t? A. No. 

Q. \\ ell, then, that’s an answer. 

You testified that you had a telephone conversation 
with Mr. Oalic on or about March 15, 1900. Do vou recall 
that testimony? (295) A. 1 had telephone conversation 
with him right after receiving the telegram. 

Q. That is what 1 say you testified to. A. Yes. 

Q. Now, in that telephone conversation with Mr Oalic 

did you tell him that he had a weak case against Occi¬ 
dental? A. No. 

.rVJT • V °," a * ain a h >- Oalic dated March 

1.), 190(1 1 withdraw “T show you”; it may not be neces¬ 
sary, unless it refreshes your recollection—in which he 
writes after the sentence: “T just wrote to Mr. Mien 
who introduced me to Occidental, to ask him to support 
me in my lawsuit, since morally lie is responsible ” 

Now, continuing: “Tt is also to a great extent'my own 
fault . writes Oalic. “T relied on your statement”. This 

is DeRovin’s statement in this case. A. Who is this to* 
To me? 

Q. To DeRovin, but this is Oalic writing* “• • • that 
the concessions could be obtained by negotiation, and then 
it was by tough bidding. This is what Mr. Allen re¬ 
proached me yesterday. You could have avoided that” 

112'" rVR ° Vi "' “ T ' ,at Wi " b " * eoint in my 
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Did you, when you had this conversation with Mr. 
(2!N») Galic. reproach Mr. Galic bee a iso he lmd told you 
that it was going to he negotiation that was tough bid¬ 
ding under seal, and consequently he had a weak ease 
now? A. Xo. 

Q. Did you tell him that? A. Xo. 

• • • 

('2!>8) Q. Do you say that the conversation which 1 have 
.just attempted to refresh your recollection with that Galit 
described you had with him never took place? Is that 
what you are telling us? A. That's correct. 

• • • 

(2!)?*) Q. You learned, did you not. Mr. Allen, that Oc¬ 
cidental had been awarded the two concessions by the* 
Lvbian Government under sealed bids on February 20, 
1000? A. I learned there had been an award in Febru 
ary or March. 1 don’t know anything about sealed hid. 

Q. All right. You learned it in February? A. Febru¬ 
ary or March. 1 don't recall the exact date. 

Q- Was it late February or was it early March or (.'100) 
what? A. I don't recall the exact date. 

tit 

((102) Q. Xow, as you understand it. of course it was 
Galic who was to try to obtain concessions through his 
intervention and service these very concessions or others 
for Occidental. That was his task, was it not? Was it 
not? A. Will you ask me the question again? 

Q. Didn't you understand that Galic purpose of serv¬ 
ice. his obligation was to the various people he brought 
into—or himself—to help get concessions for Occidental? 
A. That’s correct. 

Q. And as I understand your answer—and if I don’t 
understand it correctly, tell me—you learned that Occi¬ 
dental had succeeded in getting two concessions in Febru- 
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arv 19(56. A. Late February or early March. I don't 
know the exact date. 

Q. Now, do you tell us by your prior conversation that 
you claim you had with Galic that on March 15th. after 
receiving that cable, which is Exhibit 165, you called 
Galic and told him to go ahead and continue his efforts? 
Is that right? Ts that what you told us? (303) A. T told 
him to go ahead and continue working with Dr. Hammer. 

Q. Even though you knew by that time that the task 
had been consummated, namely, concessions had been 
awarded; those were awarded to all the companies who 
made applications, and Occidental had made two? A. 
There was a lot of work still to be done. 

Q. What services, to your knowledge, if any did Galic 
render in obtaining the concessions for Occidental? Do 
you know any? A. Yes. Tie introduced them to proper 
people in Lvbin who could be influential in helping him 
go. the concessions, and he also made suggestions to him 
how to proceed and what to do. 

Q. Well, haven’t you answered on your deposition that 
you don’t know of any service that Galic rendered? A. 
At what deposition? 

Q. Tn your deposition. A. 1 have found out since what 
Mr. Galic did. 

(304) Q. When did you find out what your answer, 
that you don’t know of any service that he rendered— 
when did you find out that that was incorrect? 

Mr. VanVoorhis: Well, T object to that question. 
Improper cross examination. The witness didn’t 
say that that was incorrect, he said he found out 
since. The question is improper cross examina¬ 
tion. 

The Court: T think you better put the question 
and answer upon which you rely in the deposition. 
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Q. T read from the bottom of page 449 of youi deposi¬ 
tion : ' 

“Q. Do you know, and if you do, tell us about it, what 
Mr. Dalie did in effort to obtain the Libyan concessions? 
Do you know what efforts be made! A. I don’t know." 

Did you so testify! A. May T see it? 

Mr. Nizer: Will counsel show it to him, please? 

Mr. Dreenspoon: Yes (handing to witness). 

A. That’s correct. 

Q. Do you say that von learned that vou had other in¬ 
formation after tha< That’s correct. 

Q. "When did y other information! (305) A. 

Tn the last few v« 

Q. What year. pi... p? A. I don’t know the exact year. 

Q. Do you know that this testimony was given by you 
on the 5th of December, 1007’ A. That’s correct, if you 
sav so. 

Q. ^ es. I do say so. A. Since then T learned of what 
he had done. 

Q. Did you learn what you claimed you learned after 

this answer that you crave before the end of 1970_ A. 

T don’t recall— 

Q. —or after 1970? A. T don’t recall what year, but 
in the last few years. 

Q. The last few years would lie. according to your 
best recollection, what? Can you give us some •stimate, 
at least? A. No. I can’t give you an estimate. 

Q. On December 16, 1970, and that is virtually the first, 
of the year of 1971. very close to it, did you at that time 
know that that answer that you made on page -149 and 
450 was incorrect? A. T can’t pinpoint the date. 

Mr. VanVoorhis: Your Honor, the questions 
(306) ought to make clear whether it refers to 
what he knew of his own knowledge and what he 
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learned as a result of inquiry and investigation. 
We have heard hearsay used here and maybe that 
has some application. 

The Court: Well, T think if you are reminded to 
do so. you may pick it up on re-direct. 

Q. Tn March, 1966. when you told Mr. Galic, as you 
claim, to go ahead, you had no knowledge of what serv¬ 
ices he had rendered or was rendering, did you? A. T 
may have, hut T don’t recall. T knew that he had intro¬ 
duced Mr. Hammer. I knew about the September meet¬ 
ing. I know that they were working together. 

Q. T am talking about— A. T don’t know what serv¬ 
ices. 1 was never informed by Mr. Hammer at that time. 

Q. So in March. 1966, it is correct to say, isn't it, when 
you claimed this oral conversation with Mr. Galic, that 
at that time yon didn’t know what he had done to render 
services for Dr. Hammer, not meeting him— A. That is 
not correct. He had been rendering services right along. 

Q. Did you know what it was? A. T don’t know what 
it was. 

Q. That is my question: Did you know what service 
(307) he was rendering, or was your answer correct at 
the time you made it? A. 1 didn't know what services 
he was rendering. 

Q. Tn May, 1966. did you believe that you had a 25 per 
cent interest in Occidental Libyan concessions? A. Yes. 

Mr. Nizer: T offer in evidence the prospectus. 
Dll. 

Mr. VanVoorhis: That is objected to your Honor, 
on substantially the same grounds which T stated 
previously in relation to the questionnaire. Fur¬ 
thermore, this is issued by Occidental. Tt is in 
the nature of a self-serving declaration and, in ad¬ 
dition. all the grounds T mentioned earlier in con¬ 
nection with the questionnaire. 


T 
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Mr. Nizer: The pre-trial order, your Honor, 
paragraph 27. reads, “On June 17, 1*900, the de¬ 
fendant made a public offering of convertible sub¬ 
ordinated debentures in the amount of $61,186,300 
through various underwriters, including Lehman 
Bros., Allen & Company, Incorporated, and Reyn¬ 
olds & Company. The lead underwriter was Leh¬ 
man Bros. Each underwriter named above agreed 
to purchase 10 per cent of the unsubscribed deben¬ 
tures of said offering. The debentures v ’ Allen 
& Company, Incorporated, agreed to puimase were 
sold by it immediately upon the registration (308) 
statement becoming effective.” 

Number 28, “The prospectus issued by defendant 
in connection with said offering of debentures was 
dated June 17, 1066, and was supplemented under 
tile date of July 6, 1066. Mention of Libyan oil 
concessions appears on pages 23 and 24 of said 
prospectus.” 

So T don’t quite follow my friend’s objection, 
but, aside from that, we have a pre-trial order 
which stipulates these facts and 1 am putting the 
document in evidence. 

Mr. VanVoorhis: It doesn’t stipulate the admis¬ 
sibility or relevance of it or materiality. 

The Court: Why shouldn’t this be received on 
the same basis that the questionnaire was received? 

Mr. VanVoorhis: For the same reasons which T 
previously sta.ed, if your Honor please. 

The Court: 1 will receive it. Allen & Company 
appears on the face of this document. Dll, as one 
of the underwriters. There is a specific reference, 
as T understood the pre-trial order, to the conces¬ 
sions which are the subject matter of this litigation. 

Mr. VanVoorhis: Tt is e somewhat ambiguous 
reference. We maintain tha' it is not binding on 
tbe plaintiff, and a 1 ! tbe other grounds of objec- 
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tion which were previously (.309) stated—may it 
be received subject to a motion to strike if it is 
not connected up, if it is to be received at all? 

The Court: I will take it for whatever value it 
has. 

(Defendant’s Exhibit Dll for identification re¬ 
ceived in evidence.) 

By Mr. Nizer: 

Q. Was Mr. Deer the attorney for Allen & Company. 

Incorporated, at the time this prospectus was issued? 

Mr. VanVoorhis: That <[uestion is objected to 
as ambiguous. Tt implies but does not state 
whether the—it implies but does not state that the 
attorney for the company means in connection 
with the bond issue, T think the question ought to 
be clarified. 

Mr. Xizer: 1 think it is clear enough. 

The Court: Well, suppose you clarify it. 

Mr. Xizer: All right. Tf T may see a copy while 
his Honor is reading that—do you have another 
copy ? 

Mr. VanVoorliis: Of the prospectus ? 

Mr. X T izer: Yes. 

Mr. VanVoorhis: Surely (handing). 

Q. Do you know— 

Mr. VanVoorhis: Pardon me. This document it¬ 
self recites that Messrs. Simpson, Thacher & Bart¬ 
lett are (310) attorneys for the underwriters. T 
think that the implication in the question, that Mr. 
Deer was acting in the matter, is— 

The Court: T will allow the inquiry as to whether 
or not there were attorneys representing the sepa¬ 
rate underwriters. There appear to be three under¬ 
writers. Lehman Bros., Allen & Company, Reynolds 
& Company. 





262a 


Charles Allen, Jr., for Plaintiff, Cross 

Mr. Nizer: That is the purpose of my question. 

Mr. VanVoorhis: What is the question? 

Q. My question is. was Mr. Deer, an attorney, the 
same attorney that you have referred to previously, the 
attorney for Allen & Company. Incorporated, with re¬ 
spect to this debenture issue? A. I don’t speak for Allen 
& Company. Incorporated. 

Q. 1 am not asking whether you speak for them; I am 
asking whether you have knowledge that he was. A. His 
firm— 

Q. IIis firm was? A. His firm was. 

Q. Do you know who is his firm? Wasn’t it Mr. Deer, 
in his firm? A. 1 don’t know. They have quite a few 
and 1 don’t know exactly—I didn't handle it. so I don’t 
know. 

Q. Do you know whether Mr. Deer was one of the (311) 
attorneys in that firm? A. 1 don’t know. 

Q. ^ ou don’t know? A. I know he is an attornev in 
the firm. yes. 

Q. I didn’t mean to challenge you on that. Did Mr. 
Deer represent Allen & Company, the partnership, at 
that time, as distinguished from the corporation? 

Mr. \ an\ oorhis; Is this speaking of general 
representation ? 

Mr. Xizer: Yes, of the partnership. 

Mr. \anVoorhis: This company employs many 
different lawyers in many different contexts and 
it ought to he clear whether this question asks 
whether Deer represented Allen & Company in 
connection with this bond issue or whether it re¬ 
fers to some other capacity as attorney which has 
no relation to that. 

T object to the question. 

Q- Tlon’t you know that Mr. Deer’s specialization is 
issues to he supported by Allen & Company, Incorporated, 


4 
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but which Allen & Company, the partnership, at times re¬ 
ferred to Allen & Company, Incorporated if it wasn’t a 
municipal? 

Mr. VanVoorhis: That is objected to as argu¬ 
mentative. 

(312) The Court: He asked if he knew. 

A. I can t follow it anyway. 

Q. Withdrawn. I will put it more simply. Wasn’t Mr. 
Deer’s specialty SEC regulations and law'and checking* 

Don t you know that, or do you? A. Well, just let me 
think. 

A1 t ? gh ,!’ 1 SUre - Excuse ""*• A - Up eame from the 
1 dont know ' "hat his specialty was there. 

Q- Do you know, therefore, that his’ special service so 
to speak not exclusively, perhaps, but his special serv¬ 
ice for Allen & Company. Incorporated, was with respect 
to issues of Allen & Company, Incorporated? A. T don’t 
see how I can answer for Allen & Company, Incorporated. 

am asking you whether you know it, not whether 
you can answer for it. Don’t you know that he was one 
of the attorneys who handled SEC work on issues of 
Allen & Company, Incorporated? A. 1 was not ac 

ponded' ^ ° f A1,W1 & Company, Incor- 

Q. Was Mr. Deer ever attornev f or Allen & Conrianv 
the partnership? (313) A. Yes. he was. ' 

, Q- Tn rPS P P(,t to what matters, sir? A H e was nnrt 
the IToltzmann firm. part of 

•htet 1 ” w* '""uT Mr - n '“‘ r the partner- 

authority. ™" W " ‘ ,0 " This "* ... 

nS' ^ H ” n “ r 

The Court: T will sit until 5 o'clock, because r 
lin-i not planned to take a recess this afternoon 
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and you asked for one. So we will sit until 5 
o’clock to make up for the time 1 gave you. 

Mr. VanVoorhis: T think it should be made clear 
whether the witness understood the rather ambig¬ 
uous questions with reference to whether or not Mr. 
Deer did represent Allen & Company, Incorporated 
in connection with this bond issue. 

The Witness: Not Allen & Company, it was Allen & 
Company, Incorporated. 

Mr. VanVoorhis: What is it? 

Q. Did a debenture issue in excess of $til,000,000 repre¬ 
sent a substantial underwriting for Allen & Company, 
Incorporated, in 1000? 

(014) Mr. VanVoorhis: Objection—all right, no ob¬ 
jection. Substantial underwriting, I thought he 
was going to ask another question. I withdraw my 
objection. 

If Will you answer that, please? A. For Allen & Com¬ 
pany, Incorporated? 

Q. Yes. Was that a sizable or substantial underwrit¬ 
ing for Allen & Company, Incorporated? A. From what 
I know of Allen & Company, Incorporated, which is very 
little, it was not. 

Q. It was what? A. It was not very big. 

Mr. VanVoorhis: Tin* prospectus shows they had 
only 10 per cent of it. 

Q. At page 200, when you were asked that question, 
didn’t you say it is sizable for Allen & Company, Incor¬ 
porated? A. It is a sizable issue, but it is not anything 
great. 

Q. What was the net worth of Allen & Company, In¬ 
corporated in July, 1906? A. 1 don’t know. 

Q. Was it in excess of $01,000,000 or 10 per cet of it? 
A. I don’t know. 
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Q. Did the partnership financially support in any way. 
directly or indirectly, the corporation in connection with 
the (315) defendant’s debenture issue 7 A. No. 

Mr. YanYoorhis: Having referred to the EBT, 
your Honor, I think counsel should read the whole 
of the questions and answers on that particular 
subject. 

The Court: What page is that? 

Mr. YanYoorhis: Page 209, lines 15, 16, 17, 19, 

20 . 

(Pause). 

Mr. Nizer: Your Honor, if I am not interrupt¬ 
ing you, my question was addressed to the cor¬ 
poration, and he says it is sizable. What Judge 
YanYoorhis is asking is another question, as to 
whether it is sizable for the partnership, and that 
is another question. The corporation had limited 
assets at that time, compared to the partnership. 

Q. Isn’t that correct, Mr. Allen? May 1 ask you that, 
which had larger assets, the partnership or the corpora¬ 
tion? A. Partnership. 

Q. How much larger, would you say, in an approxi¬ 
mate way, how many times the assets did the partnership 
have in 1966 as against the corporation? A. I don’t 
know the balance sheet of the corporation in 1966. 

• • • 

(316) Q. Haven’t you testified at page 431, Mr. Allen, 
as (317) follows, to the questions I put: 

“Q. Were you ever called upon to finance anything by 
way of Occidental’s efforts in this? A. We were called 
upon to finance in June, 1966.” 

Now, I stop there to ask you, to finance in June, 1966, 
meant the debenture bond issue of June, 1966, did it 
not? A. 1 imagine it did. It probably did. I don’t re¬ 
call at the time. 
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Q- I hen after that answer the question continues: 

“What,” and you answered, "$(j2,000,000 issue," and 
you were referring to this debenture bond issue of the 
prospectus that we just went over, right? A. Right. 

Q. Is that right? A, Right. May I see the whole 
tiling? 

Q- 1 him going to read more to you. A. I would like 
to know \ at is before it. 

Q. A our counsel will have an opportunity on redirect 
examination to ask you any other question. 

Mr. Greenspoon: Under Rule 32, your Honor, 
I think he has to read everything material to this 
question. 

The Court: That is what he is doing. 

Mr. Greenspoon: Xo, he isn’t, lie didn’t read 
the (318) first question that leads into this, your 
Honor, and that is the point. 

Mr. X T izer: If your Honor will look at 431, I 
am starting with the question at the top of the page, 
the first question. 

Mr. Greenr non: He left off the first answer to 
the last question on the last page. 

Mr. X’izer: That is 431, and I had one other 
question to ask. I started your Honor, with the top 
of the page, the first question, and now 1 am up 
to the third question and that is all I will read. 

The Court: What page? 

Mr. X’izer: 431. 

Mr. VanVoorhis: If your Honor will refer to 
the very top of the page, you will see just what we 
mean. 

Mr. X'izer: You can read on redirect anything. 

The third question is: 

‘‘Q. 1 am talking about the Libyan matter. A. Well, 
that’s in connection with it.” 
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f’hat is the $02,000,000 issue that you just replied. 

First, did you make those answers to those three ques¬ 
tions T have just put? A. 1 would have to read it to see. 
(310) Q. Do you have to read it to see whether you made 
those answers that I have read to you? 

(Document handed to the witness by Mr. Green- 
spoon.) 

Q. Just those three questions, Mr. Allen. Tf you want 
to read anything else, your counsel will give you full op¬ 
portunity. A. What is the question ? 

Q. Did you make those answers to the first three ques¬ 
tions at the top of the page that I have just read to 
you? I hope I need not repeat them. Did you make those 
answers to those questions? A. Well, it’s hard to— 

Q. Pardon? A. Which questions? 

Q. “Q. Were you ever called upon to finance anything 
by way of Occidental’s efforts in this? A. We were called 
upon to finance in June, 1060. 

“Q. What? A. $62,000,000 issue. 

“Q. I am talking about the Libyan matter. A. Well, 
that is in connection with it.” 

Did you make those answers to those questions? A. 
Well, that is so confused there. There is no (320) an¬ 
swer to it, really. 

Q. What isn’t answered in those three questions? A. 
1 say I didn’t say that. You asked me if we did anything 
in the financing and we continued right through with the 
financing and we were to continue through the last 
registration— 

Mr. Nizer: I move + o strike that out as not re¬ 
sponsive. 

The Court- Strike it out. 

A. We were assured further we would guarantee Oc¬ 
cidental’s financing, assured Occidental— 
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Mr. Nizer: I move to strike tliat out. 

0- My simple (juestion is, and I repeat it again for 
tlie record, tliose three questions: 

“Q. Were you ever called upon to tinance anything by 
way of Occidental’s efforts in this? A. We were called 
upon to finance in June, 190(1. 

“Q. What? A. $02,000,000 issue.” 

Did you make those answers to those questions when 
you were asked those questions, and the next answer— 
A. Yes. 

Q. You made those three answers? A. I believe so. 
(021) Q. Were they correct when you made them? A. 
1 don’t recall—1 don’t— 

Q. Do you want to change your answers? A. Well, 
1 don’t know the rest of it. T would have to read it through 
both ways. 

(}. Did you ever change those answers when you signed 
the deposition? A. Well, there is an X next to it, so 
there may he some change. 

Mr. (ircenspoon: We will stipulate, your Honor, 
that they were not changed, to save time. 

Mr. Nizer: You will stipulate what? 

Mr. YanVoorhis: That they were not changed. 

A. Did 1 answer the question. 

Mr. VanVoorhis: Yes. 

Q. Weren’t you familiar in June. 19G(i, as a partner in 
Allen & Company, the partnership, that you were trying 
to finance the Libyan matter, as you have just described 
it, by virtue of the corporation's helping on the deben¬ 
ture issue, which would raise money for Occidental? Isn’t 
that the meaning of these answers and didn’t you intend 
to say that? A. 1 think you have to read the prospectus 
—I would have to read the prospectus to answer that. 
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(322) Q. Weren't you familiar with the prospectus, at 
least in a general way, if you were talking of a $62,000,000 
issue? A. 1 never read the prospectus. 

Q. How many issues before and after your incorpora¬ 
tion of Allen & Company into a partnership in addition 
to Allen & Company—how many issues had you been 
associated with over the last 40 years? A. I guess several 
hundred—last four years? 

Q. 40 years. A. Several hundred, I guess, maybe more. 

Q. Involving tens of millions of dollars? A. That is 
correct. 

(}. Were you familiar that in each case there had to 
be a prospectus and it was given to every purchaser who 
bought the bonds? A. I was not familiar. My job was 
not to take that part of the business. 

The Court: Are you saying that as an investment 
banker you were not familiar— 

The Witness: I knew there was a prospectus. I 
thought lie asked me about the contents of the prospectus. 
I knew there had to be one. 

The Court: Wouldn't you know the purpose of (323) 
a prospectus as an investment banker of considerable ex¬ 
perience? 

The Witness: The purpose of the prospectus ? When 
we originate the deal, yes, but then it is passed on to 
our attorneys and to the people who set it up, but we 
don’t read the prospectus. That is up to our attorneys 
to read and the people who work on it. We originate the 
business. T don’t think there is any lead underwriter in 
the street where the top partners read the prospectus. 

Tty Mr. Xizer: 

Q. As a result of your experience as an investment 
banker over all these years, did you know that one of 
the things required of an underwriter is to assure the 
public, as well as the SEC, that if there is any material 
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relationship between the underwriter and the issuer and 
the company that the public, as well as the SEC, must 
be advised so that they can take it into consideration in 
buying these tens of millions of dollars of bonds? Didn't 
you know that generally?* A. Yes. 

O. Didn't you also know that in order to assure that 
such procedure— A. Will you start that from the begin¬ 
ning? 

Q. Didn't you know that in order to assure such (324) 
procedure that a questionnaire, as it is called, an under¬ 
writer's questionnaire, is the technique by which tin* 
underwriter must assure the other underwriters, the lead 
underwriter, that there is no material relationship be¬ 
tween him as one of the underwriters and the issuer? 
You knew that as a general proposition? A. 1 am not 
familiar with the legal part of it, with the question¬ 
naires— 

Q. I am not talking of how you draw it, I am talking 
to you about the fact of didn’t you know that was one 
of the things that had to be done in the form of a ques¬ 
tionnaire? A. 1 am not familiar with the questionnaires. 

Q. Had you ever know such a thing as a questionnaire 
for an underwriter? A. Have I ever known? I have 
never seen one. 

Q. You never saw one? A. Xo, not until this came 
along, after the case started. 

(). I think we once quoted this from your deposition: 
you testified at page 200 and 207 as follows: 

“(>. You are also familiar, are you not, with the fact 
that the SEC in the statute relating to these matters 
generally requires that all material relationships which 
the underwriter has w ; th the registrant, with the issuer, 
(325) shall be disclosed in the questionnaire, is that cor¬ 
rect? A. Yes.” 


A. 1 .just answered yes to that. 
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Q. So you knew that there was a Questionnaire? A. 
I knew there was a questionnaire but I didn’t know what 
a questionnaire consisted of. 

Q. What was the purpose of a questionnaire, as vou 
understood it? What was it for? A. The purpose of a 
questionnaire, I guess, would be to help in full dis¬ 
closure. 

Q. That’s right. And part of the full diselos ure was 
whether there was a material relationship between the 
underwriter and the issuer. Isn’t that part of it, or do 
you exclude that? A. No. i don’t exclude it. 

Q. Vou include that? A. 1 can’t talk on the legal 
terms. 

Q. I am not asking you law, I am asking whether you 
know the tact that there was to be a disclosure of a re¬ 
lationship? A, The material fact that it should be in, 
yes. 

1 he ^ ourt: Do you have another question to put 
now ? 

Mr. Xizer: 1 am ready to adjourn, your Honor, 
it your Honor doesn’t mind. 

(326) The Court: I want to exhaust this area of in¬ 
quiry. 

Mr. Xizer: All right, I will put one question on 
thi s one subject. 

Q. Mr..Allen, it you were buying a bond under the 

$(>2,000,000 debenture issue and there was a description_ 

assume this now—in the prospectus of the concessions 
which the issue had obtained in Libya, and a full de¬ 
scription of the potentials of that so that there could 
either be large profits from it or losses, would you as 
a b.iyer of that bond feel that you ought to know' that if 
there is a profit, somebody else owms 25 per cent of it and 
that the issuer hasn't got a hundred per cent? 
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Mr. VanVoorhis: I object to the form of the 
question. It is argumentative and irrelevant and 
improper cross-examination. 

The Court: 1 will allow the question. 

Q. Would you want to know.that, sir? A. I wouldn't 
be buying the bonds, so I don’t know. 

Q. Tf you were buying such a bond—-I would expect— 
A. 1 would expect that most of these concessions are 
owned by more than one company. 

Q. And would you think that if it was owned by more 
than one company the man who buys it ought to know 
that? 

(327) Mr. VanVoorhis: That is hypothetical, your 
Honor. 

Mr. Xi/.cr: Yes, it is. 

The Court: Let’s get on with this one question 
and we will take our adjournment. 

Q. Would you think that if there were three people, 
three companies that owned these concessions in Libya 
that the bondholder was entitled to know that Occidental 
didn’t own a hundred per cent but maybe only 10 per 
cent ? 

Mr. VanVoorhis: I think he ought to add 
whether or not they had struck oil at that time. 

Mr. Nizer: I am assuming just as it is, he has 
concessions, tliev struck no oil, it might be a loss 
or it might be a i.uge gain. 

Q. Do you think that the buyer of the bond should 
be advised? A. If it is material, it should be in. 
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(330) New York, New York. 

September 12, 1973—10:00 A.M. 

(Trial resumed.) 

CHARLES ALLEN resumed. 

Cross Examination (continued) by Mr. Niger: 

Q. Mr. Allen, yesterday 1 asked you a series of ques¬ 
tions regarding your alleged meeting with Dr. Hammer in 
November 1963 concerning Galic’s blocking letter dated 
October 13, 1963. Do you recall that subject matter dis¬ 
cussed yesterday at the trial? A. I do, yes. 

Q. Now, isn’t it a fact, Mr. Allen, that you never men¬ 
tioned this alleged meeting and conversation with Dr. 
Hammer throughout your entire deposition of more than 
600 pages? 

Mr. (Jreenspoon: It is objected to, your Honor. 
The witness may well not have ever been asked 
about it and 1 think that is the fact if your Honor 
will read the (331) deposition. 

The Court: Overruled, he may ask him. 

You may ask him on redirect. 

A. The question is what? 

Mr. Nizer: Would you be good enough to read 
it. 

(Question read.) 

A. 1 guess 1 would have to read the 600 pages. I don’t 
recall. 

Q. And isn't it a fact that although varous changes 
were made in the deposition that you gave before signing 
in December 1970, you never made reference to that 
alleged meeting in any of the changes? 

Mr. VanVoorhis: That is objected to as not 
proper cross-examination. The deposition was con- 
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ducted by Mr. Xizer, an adverse party, and the 
question presupposes that he was asked concern¬ 
ing this, f don't have the entire deposition in my 
mind and memory, at the moment, but my recol¬ 
lection is that a great deal of this material to 
which he ha: testified in court here on this trial 
was not asked about by Mr. Xizer. I think that 
the question presupposes that he was and that he 
answered in some different manner from here on 
the trial and he is now being (1132) asked whether 
or not he made any changt s or suggested any 
changes in it when he signed it. This is all I think 
a figment of the imagination of the cross-examiner. 
1 don’t think he was asked about that. 

The Court: Overruled. And you may on re¬ 
direct inquire whether or not it is the fact he was 
asked the questions to which reference was made. 
Mr. Xizer: If counsel wasn’t present— 

Mr. VanVoorhis: I do think, your Honor— 

The Court: Let's not argue it any further. I am 
overruling. Mr. Oreenspoon made the objection, 
you repeat it. T said T am going to let him an¬ 
swer it and you may pick it up on redirect. 

A. I don’t recall whether I was ever asked the question. 

Q. Did Allen & Company have any prior experience 
with oil concessions before the Libyan matter? A. Yes. 

Q. And did that experience concessions both within 
and without the United States? A. Yes. 

Q. Did your experience reveal that oil exploration can 
be very costly and involve millions of dollars? (333) A. 
Yes. 

Q. I show you Plaintiff’s Exhibit 71 for identification 
which is Exhibit A annexed to the complaint, your Honor, 
the letter of December 17, 19fi4. and ask you whether 
Herbert, your brother, discussed with you the ink change 
he inserted in this letter before he sent it to Dr. Hammer? 
A. Yes. 
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Q. Now, even the cost of a seismographic—withdrawn. 
Do you know what a seismograph is? A. Yes, T know of 
a seismograph. I know the purpose of it. 

Q. Yes. Now. even the cost of a seismograph alone in 
the course of exploration for oil can cost millions of 
dollars before you even get a result? A. That’s correct. 

Q. Now, did you agree with your brother Herbert with 
respect to the ink insertion which he wrote into this De¬ 
cember 17 letter? A. Yes. 

Q. Aside from the letter of December 17, 1964, does 
there exist any other signed writing between Occidental 
and Allen & Company regarding participation in the 
Libyan (334) oil concessicns? A. Are there any other? 
1 believe there are. 

Q. Well, if you understand my question— A. Well, 
you have to— 

Mr. YanYoorhis: Was this December 7? 

Mr. Nizer: December 17, Exhibit A. 

Mr. YanYoorhis: T thought you said November 
17, Exhibit A. 

My memory may have failed me. 

Mr. Nizer: December 17. May T repeat the ques¬ 
tion, please, for the witness. 

Q. Aside from the letter which is Exhibit A annexed 
to the complaint, the December 17 '64 letter, does there 
exist any other signed writing between Occidental and 
Allen & Company regarding participation in oil, Libyan 
concessions? A. This letter is addressed to Herbert 
Allen. There are some other letters exchanged by Her¬ 
bert Allen. I don’t know the dates. 

• • • 

(336) Q. Does not the letter marked Exhibit 12 on the 
deposition, which is Exhibit A annexed to the complaint, 
dated December 17, 1964, contain all the understandings 
between the parties with regard to oil concessions in 
Libya* A. Yes. 
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Q. There came a time, Mr. Allen, when (ialic sent a 
claim letter, which is Exhibit Xo. Plaintiff 164 to Oc¬ 
cidental, dated March 15. 1066. Do you recall that, a 
claim letter of (ialic to Occidental? 

Mr. (ireenspoon: Are von referring to the Royal, 
Koegel letter? 

Mr. Xizer: Yes. 

A. Can 1 see that? 

O. Xo. I have nothing to show you. A. What was the 
question ? 

Q. ^ oil were looking at a memorandum when I asked 
you the last few questions. What an* you examining, 
sir? A. Examining nothing. 

Q. What is that sheet before you? A. That has nothing 
to do with it. 

Q. May I take a look at it. please? A. Sure. That's 
your letter you just gave me. 

(). That is the December 17th letter before you? A. 
That’s right. 

(337) Q. Your counsel gave you that. 

Mr. (ireenspoon: At your request. 

Q. My last question, sir, is if you recall—I am just 
fixing your mind upon the matter which 1 want to ask 
you about—there came a time when Oalic sent this legal 
claim letter to Occidental, March 15, 1966. Do you re¬ 
call that? A. Do 1 recall what? 

Q. Do you recall the incident about which we had ex¬ 
amination here yesterday— A. Well, if you let me see 
it. I don't know what the claim letter you are talking 
about is. 

Mr. Xizer: Do you have that exhibit? 

Mr. (Ireenspoon: Yes (handing to witness). 

Q. Is that right, sir? A. Is what right? 
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Q. Is my question right, that there came a time when 
Galic sent a claim to Occidental, claim letter, March 15, 
1966, right? A. Right. 

Q. ^ ou testified to an alleged conversation with Dr. 
Hammer in August, 1966, regarding Galic’s claim and 
your alleged telephone call to (Jalic at that time. Do you 
remember that testimony yesterday? (338) A. Yes. 

Q. And you also testified yesterday that in your al¬ 
leged conversation with Galic on that occasion you of¬ 
fered to share your alleged interest in the Libyan ven¬ 
ture* with him. Do you recall that testimony? A. In 
August, 1965? 

Q. Yes. 

Mr. Greenspoon: 196G. 

A. Are you talking about 19G5 or 19GG? 

Q. 1966. A. Oh, you said 1965. Yes, I do recall that. 

Q. Did you specify the amount you were willing to 
share? A. Anything up to 50 per C‘*nt of our 25 per cent. 

Q. When you originally answered tiiis question on the 
deposition, did you say no, that you didn’t specify— 

Mr. VanVoorhis: May we have the page? 

Mr. X izer: In a second. I am asking the ques¬ 
tion. 

A. 1 said he could have any part of our participa¬ 
tion. 

Q. My cpiestion is, when you originally testified with 
respect to that same question, didn’t you say that you 
did not offer him any share? A. I did not. 

Q. All right, let me read the following question and 
answer— 

Mr. VanVoorhis: May we have the page? 

Mr. Nizer: Yes, page 313. 

Q- “Q- Hid you ever specify with Mr. Galic the amount 
which you have testified you said you offered him as part 
of your 25 per cent? A. No.” 
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A. That’s correct. 

Q- You didn’t specify it? A. I didn’t specify the 
amount. 

Mr. (irccuspoon: I ask that Mr. Xizer read the* 
balance of the answer. 

Mr. Xizer: I am going to read the change he 
made. It is not the balance of his answer. 

Mr. (Ireenspoon: All right, tin* change that was 
made. 

Mr. YanYoorhis: And the balance. 

O. My question is. when you first were asked this 
question, whether you specified the amount which you 
smd you ofiered to him at that alleged conversation, that 
you first answered, back in 1J-(iT. December 4th, “No.” 
That was your original answer, wasn’t it? A. To what, 
what question? 

O. I will read it again. (840) A. The question you 
.just asked? 

Q. 5 es. Let me read the specific question to which 
you answered “No." 

Q. “Q. Did you ever specify with Mr. (lalic the 
amount which \ou have testified you said vou offered 
him as part of your 25 per cent? A. No.” 

Did you make that answer— A. That stands. 

(). That stands! A. Yes. 

Q- Did you ever try to correct that answer? A. No. 
Wait, excuse me, I don’t know. | would have to ex¬ 
amine it to see. 1 don’t have the deposition in front of 
me. I can’t tell. 

Mr. \anYoorhis: Just a moment, please. These 
questions are confusing and ambiguous in that 
they do not make it clear to the witness whether 
he is being asked whether he specified the amount 
up to 50 per cent or whether he made any men¬ 
tion of the maximum. T think the question ought 
to be clarified. 
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The Witness: He is asking me whether I made any 
specific amount and I said up to 50 per cent, hut not 
(•>41) any specific amount. 


Mr. Nizer: F suggest that tlie comment may have 
heen suggested to the witness wFio is volunteering 
an answer and T move to strike it out, your Honor. 

I he Witness. I am sorry, I answered your question 

it VL'OI' 


Mr. Nizer: 1 move to strike out the comment. 

Mr. \ anVoorhis: That appears as an amend¬ 
ment to the deposition, tl.e KBT testimony, and 
whether that was because the reporter did not 
correctly state what lie testified at the time or 
wnether it was an amendment made when lie 
signed the deposition, F don’t know, and I don’t 
thing it is particularly important, Imt this ap 
pears right in there as amended, for whichever 
reason. It appears in the deposition and 1 don’t 
think it is fair cross examination. 

Mr. Nizer: 1 respectfully submit that that objec¬ 
tion isn’t a fair objection and it outlines to tin- 
witness that which he has already rejected, the/, 
lie never made a change so far as lie can recall. 

The Witness: That isn’t true. 


Mr. \ an\ oorhis: The witnes:-. did not state that. 

The Witness: I did not state that. When you asked 
t ie question, you said any specific amount and there 
was no specific amount. l*p to 50 per cent doesn’t mean 
iin\ specific amount. 


V- A moment ago, Mr. Allen. I asked you whether vou 
changed the answer “No” and you said that you had not. 
A. I said I didn’t know. I haven’t got the deposition 
in front of me. But I know there was a correction made. 
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up to 50 per cent, and 1 recall it now but 1 don't know 
.just where :t is in the deposition. 

Q. \\ ithout .having tile deposition before you but deal¬ 
ing with the truth and your recollection of it, did you 
know that you had made—that there is, not “you”— (24:1) 
that there is a change with respect to the answer “No" in 
your deposition? Do you have any recollection of that? 
A. I would have to look at it. 1 can't recollect. 1 re- 
meinoer seeing where it is changed up to 50 per cent. 

Q. Did you ever thereafter agree with Mr. (Salic with 
respect to what percentage he would get of the alleged 
interest that Allen & Company had in the Libyan matter? 
A. Xo. The answer is no. 

(,). Do you know that Mr. (Salic claims to have 50 per 
cent ol your interest in accordance with an arrange¬ 
ment he claims he made thereafter and without liability, 
only on the profits? Do you know that or don't you? A. 
Completely untrue. 

Q- During the alleged meeting with Dr. Hammer, when 
you claim you called (Salic, where was he at that time? 
A. What meeting is it, what date? 

Q. August, lfifiG. A. Where was (Salic? In Paris? 

O. And where were you? A. In our office. 

( t ). What time was that meeting? A. 1 don’t recall the 
exact time. 

Q. What approximate time of the dav? A. I don’t re¬ 
call. 

(■*44) Q. Was it morning or afternoon? A. 1 think it 
was afternon. but T can’t be sure. 

Q- Was it towards evening or— A. Xo, no. Tt was 
during the day. during the business day. 

Q. But in the afternoon? A. Tu the forenoon. 

Q. Tn the what ? A. Tn the forenoon, possibly early 
noon. 

Q. You recall that now definitely? A. Xo, I don’t— 
yes, T do recall it was during the day and no t very late. 
(345) Q. And where was Mr. Oalic— A. Tn Paris. 
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Q. When* in Paris, at his home? A. At his home, 
yes. 

Q. At his home. How soon was it after he talked to 
Dr. Hammer that you picked up the telephone and got 
him right on the phone? A. Almost immediately. 

Q. Immediately? A. Almost immediately, yes. 

Q. Was Mr. flalic usually at his home in those hours? 

Mr. (ireenspoon: I object to where Mr. Galic 
usually was. 

Q. During that meeting, the alleged meeting with Dr. 
Hammer and this telephone call in August, HHii), did 
you at any time refer to the letter of July Hi, 1 !)?>.">, 
what we have called the termination letter? A. Yes, 1 
did. 

Q. Haven’t you testified— A. Let me correct that. I 
referred to the matter in the letter, not the letter itself. 

O. Did you refer to the substance of the letter? When 
you say matter, is that what you mean? (34r>) A. Yes. 

Q. Haven't you testified that you never did on that 
occasion? A. That 1 never did what? 

(>. Refer to the substance of the Julv Kith— A. T 
told— 

O. Haven't you so testified, just answer my ques¬ 
tion. A. Have T—have 1 testified? 

Q. Yes, previously, that you did not refer to that 
letter. A. Not that I know of. 

Q. Let me read to you from page 147 of your deposi¬ 
tion : 

“Q. On that occasion, did you refer to the July Kith 
letter in substance or anv other way is my question. A. 
No.” 

l)i<l you make that answer to that question? A. Yes, 
if it is in there, it is right. 

Q. Was it correct when you made it? A. That is cor¬ 
rect. 


t* 
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Do you want to change the testimony you gave a 
few moments ago? A. I testified—no, I don’t want to 
change my (347) testimony that I gave yesterday. 

(}. Which is correct, the testimony you gave a few 
moments ago— A. The question is— 

Q. —or the deposition. A. That you never did. 

Mr. \ nnYoorhis: I don’t object to his asking 
what is the fact hut to ask the witness to compare 
which is correct, I believe, is not proper cross, ex¬ 
amination. 

The Court: Sustained. 

(J. Did you ever change the answer to the question "On 
that occasion did you refer to the duly Kith letter in 
substance or any other way is my question. A. No.” 

Did you ever change that— A. I can’t tell that with¬ 
out examining the deposition. 

Mr. Nizer; Will counsel concede In* never made 
a change on that so we can save time! 

Mr. (Jreenspoon: So conceded. 

Mr. Nizer: And that that list of changes was 
executed, signed by Charles Allen on the Ifith day 
of December, 1!)7<). 

Mr. (Ireenspoon: Are you asking us to concede 
that ? 

(348) Mr. Nizer : Yes. 

Mr. (Jreenspoon: Yes, surely. 

Q. Did you ever confirm in writing to (Jalic your offer 
to give a share of your claimed interest to him? A. No. 

Q. Did you ever write to Dr. Hammer stating that you 
had given a share of your interests to Mr. GalicT A. 
Dr. Hammer was there when I made the offer. 

Q. T asked you, did you write it? A. No. 

Q. Did you prepare a memorandum for the file, for 
your file of the fact that you had made this proposal to 
GalicT A. No. 
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Q. Did you make a recommendation for your file of the 
entire meeting and the alleged admission of Dr. Hammer 
or consent to this arrangement? A. No. 

9' A J r ® y ° U familmr with the complaint in this action 
verified by your brother on October 13, 19671 Generally 
at least? A. I’m not familiar with it. I know the mo¬ 
tive of it but 1 don’t know the insides to the complaint. 

Q. Do you know whether that complaint and will (349) 
counsel accept the fact that that complaint does not set 
forth any Galic interest in the Libyan concession involved 
in this lawsuit, is that conceded? A. T don’t know. 


Q. Was this action your action in this case commenced 
on Galic’s behalf as well as yours? A. No. 

Mr. VanVoorhis: Again, I submit that is a ques¬ 
tion of law. 

(,». Has he an interest in the outcome of this lawsuit 
so far as the fact is concerned to your knowledge? 

Mr. Greenspoon: That is objected to. 

The Court: Overruled. 

A. No. 

Q. None at all? (3. r i0) A. No. 

Q. If you did recover anything in this action, you 
would owe Galic nothing? A. That’s correct. 

Q. Weren't you present when Galic testified lie had a 
portion of your recovery, if any, in this case? A. No 

Mr. Greenspoon: That is objected to. Galic did 
not so testify. 

The Court: And even if he did, the objection is 
sustained. 

The Witness: He knows I was not there besides. 

Q. Now, yesterday, Mr. Allen, you were asked by me 
whether Allen & Company offered to pay to Occidental 
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25 per cent of the settlement made between Galic and 
Occidental. Do you recall that question was put to you? 
A. No, T don’t recall it. 

Q. Well, T ask you today, if you don’t recall it, did 
Allen & Company over offer to Occidental to pay 25 
per cent of the settlement— A. Yes. 

Q. —paid to Galic? A. Yes. 

Q. To whom was that offer to pay 25 per cent of (351) 
the settlement made? A. To Mr. Hammer. 

Q. Where did you offer it? A. Tn the original agree¬ 
ment plus the fact when he was in the office. 

Q. The original agreement, T take you are referring to 
the December 17. 1064, letter? A. That is correct. 

Q. And you are relying on that letter, whatever the 
legal effect is, for your having an obligation to pay 25 
per cent, that’s what you mean by that ansv 7 er. T take it? 
A. That’s correct. 

Q. Did you at your August 10, 1066, meeting with Dr. 
Hammer tell him that you were ready to pay 25 per 
cent? A. No, he didn’t ask. 

Q. He didn’t ask so you didn’t tell him? A. No. 

(,). In 1066, did you know the amount of the settlement 
and, therefore, how much 25 per cent would amount to? 
A. When in 1066? 

Q. August. A. No. 

Q. Yesterday T showed you Exhibit 188 wdiich was 
(352) Mr. Galic’s letter to you in which he— A. Just 
let me correct that. August, not of the time he was in 
the oflice. 1 knew it later in August. 

Q. You did know' it later in August? A. T knew it 
later in August. 

Q. The amount of the settlement? A. That’s correct. 

Q. And you knew that because you received a copy 
of the settlement from Mr. Galic? A. No, I never got 
that copy. 

Q. How' did you know' the settlement— A. Either from 
Dr. Hammer or from Mr. Galic, I forget which. 
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Q. Did you ever receive a photostatic copy of the set¬ 
tlement from Mr. GalicT A. I have no record of it 

Q. In Plaintiff’s Exhibit 188, Mr. Allen, Mr. Galic 
writes to you: 

“T settled with Dr. Hammer and I sent you a photo¬ 
static copy of my settlement.” 

And you say you never received that! A. I so testi¬ 
fied, yes. 

Mr. \ anYoorhis: This is repetitious, your Honor. 
(353) The Court: We went over this yesterday. Once 
there is some new matter -with respect to it_ 

Mr. Nizer: T do, your Honor. That’s the rea¬ 
son T raise it. 

I he Witness: I did not say 1 never received it. T say 
I may have but we have not got it in the file. 

Q. Didn’t you testify yesterday that you never saw 
that photostatic copy and are you now— A. Yes, I may 
have received it, he said lie sent it to us. We may have 
received it. We couldn’t find it in the file, is w-hat I think 
I originally said. 

Q. Having received it in some form or another, did 
you send a eheck or otfer through a letter to Dr. Ham¬ 
mer to pay 25 per cent of that specific amount? 

Mr. \ anY oorhis: That is objected to, your 
Honor, as unfair cross examination. It assumes 
that he did receive it. There is no basis. 

Mr. Nizer: I said i.e knew the amount, whether 
he got it or not. 

The Court: I now understand from the witness’ 
last answer that he said lie did see a copy or may 
have received it— 

The Witness: T say T may have received it. 
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the Court: I remember the testimony on this (354) 
subject yesterday. T think you said you did not receive 
it. 

The Witness: l have no record of it. 

The Court: T don't think that was your testimony yes¬ 
terday, that you had no record of it. The testimony was 
that you had not received it and there was a little con¬ 
troversy on the part of the lawyers as to when you may 
have received it and 1 think Mr. Greenspoon said he had 
to get it from somebody. First the somebody appeared 
to be somebody outside the case and then the suggestion 
was he may have gotten it from Mr. Nizer, am T correct 
about that, Mr. Greenspoon? 

Mr. Greenspoon: Yes, you are, your Honor. 

The Court: 1 would like to get an answer at this point. 
If you don’t have a recollection— 

The Witness: 1 have no recollection of it. 

The Court: The way the answers are coming in, T am 
frank to say they are sort of equivocal when you get 
around to analyzing them. I remember this testimony 
yesterday. F think there was almost a needless hassle 
between the lawyers at the time. 

There is a reference in this letter addressed to you of 
August 2!)th by Mr. Alio, in which he said, I settled with 
Dr. Hammer. F sent you a photostatic copy (355) of 
my settlement. 

The simple question is, did you receive the settlement 
to which Fie referred in that letter? 

The Witness: May T explain it to you? We turned 
our entire Files over to our attorney and I don’t recall 
ever receiving it. 

The Court: T will accept your answer, you turned it 
over. The answer should be either you did receive it or 
you liave no recollection, that you don’t recall. 

The Witness: T liave no recollection but at the same 
time— 
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Mr. \ an\ oorhis: I believe this is on the record 
that he has no recollection of having received it. 

The Court: No, his immediate answer to my 
question was, he turned over the entire file to the 
lawyers. 

Mr. VanVoorhis: He said this afterward. 

The Court: I think we will move along a bit more 
expeditiously if you listen to the question and answer it 
to the best of your present recollection. 

Q. My last question on this, and I will not pursue it 
further— 

Mr. VanVoorhis: I want to make sure that (356) 
the witness’ last answer is on the record. 

The Witness: I have no recollection of having received 
it. 


Mr. Xizer: May I rephrase my last question? 

Q. At some point you say you became aware, whether 
through a copy of the photostat letter or through some 
conversation of the specific amount of the settlement be¬ 
tween Mr. (Jalie and Occidental. A. That’s right. 

Q. When you became aware of it, did you send any let¬ 
ter enclosing a check or offering a check for 25 per cent 
of that settlement to I)r. Hammer? A. No. 

(lie Court: When did you become aware of the amount 
of the settlement? 

The Witness: I guess it must be before the end of 
August. 

The Court: 1966? 

The Witness: Yes. The date of the letter because he 
mentions August 20th we talked on the phone so he must 
have told me what it was. 
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(3(50) By Mr. Nizer: 

Q. P158 for identification is what we have referred to 
as the Kabazi letter. Do you know what that is? A. 
Yes. 

Q. Now, referring to that letter—l will call it Kabazi 
letter—did you receive a copy of the Kabazi letter in the 
mail? A. Yes. 

Q. T read the following question and answer at Page 
143: 

(3G1) “Q. Now, did you receive this document in the 

mail? A. I don’t recall.” 

i • « 

(362) Q. 1 read to you from 413. “Did you receive this 
document in the mail? A. 1 don’t recall.” 

Q. Was that answer correct that you didn’t recall it 
at the time T asked you about it? A. What document? 
Q. The Kabazi letter. A. Does that say it in there? 
Q. It says “1 don’t recall.” I just read it to you. A. I 
would like to know what I am testifying about. 

Q. Will you please assume— 

(363) Mr. YanVoorliis: 1 think the witness is entitled 
to look at the entire deposition. 

Mr. Nizer: Your Honor, this would be an un¬ 
seemly proceeding if that were so. 

Q. I have road to you a question and answer and your 
counsel could read any other question and answer that 
would explain it or change it, but my question to you, 
Mr. Allen, is was that answer that I have just read to 
you, that question which T have just read a correct state¬ 
ment at the time you made it when you said I don’t re¬ 
call whether I received it in the mail? A. I would like 
to see the deposition because I think something was read 
to me the other day that was not related to it and before 
T answer it I would like to read it. 
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Q. Please leave it to your counsel and his Honor about 
other things you may see. Will you answer my question. 
I respectfully ask you to. When you made that answer 
“1 don’t recall whether T received it in the mail” was it 
correct so far as you say, when you made that answer 
to that question? A. T don’t know—I answered it in the 
mail in a prior question. 

Q- Ijet 1,1(1 read a whole series of it so that you (364) 
will know 1 covered everything? A. Why don’t you read 
where I received it in the mail. 

Mr. VanVoorhis: Page 107. 

The Witness: Page 107. 

Q. Ho you know the page? 

The Court: 107 of the deposition? 

Mr. VanVoorhis: That’s right. 

The Court: Let me see it, please. 

Mr. Nizer: 107? 

Mr. VanVoorhis: That’s right. 

Mr. Greenspoon: Through 109. Tt starts at 107. 

I he Court: Where does it state it came in the 
mail ? 

Mr. Greenspoon: Lines 13 through 17, your 
Honor. 

I he Court: Which was Exhibit 9 that is referred 
to there? 

Mr. Greenspoon: That was a copy of the Kabazi 
letter, your Honor. 

Mr. VanVoorhis: This same photostat. 

Mr. Greenspoon: T don’t know which one it was. 
It is not the one your Honor that has been marked 
here (365) for identification. Tt is a different copy 
of it. 

Mr. Nizer: Nor do T believe that the content re¬ 
fers to the letter originally sent by Galic to him. 
Counsel said he produced a document that he had 
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a copy of. But in any event may I not show that 
at Page 413 he said he didn’t recall receiving it 
in the mail? 

The Court: Yes, you may. Counsel may show 
his other answers on the same subject too. 

By Mr. Nizer: 

Q. Was that delivered, was the Kabazi letter delivered 
to you by hand? A. 1 received it in the mail. 

Q. Didn’t you testify when I asked you whether it was 
received by hand “T don’t recall,” whether it was re¬ 
ceived by hand? A. That is very possible. 

Q. Was the copy of the Kabazi letter sent to you or 
to your brother Herbert? A. Tt was sent to me. 

Q. When you were asked that question didn’t you say 
“I don’t recall”? A. It’s possible. 

(,). Was the copy of the Kabazi letter received in the 
I’nited States or abroad? (36f>) A. It was received here. 

Q. When you were asked that question, didn’t you 
answer “T don’t recall”? A. That’s right. 1 have checked 
upon it since. 

Q. You have what? A. 1 have checked. That’s correct. 

(). When did you check on it? A. I checked with Mr. 
(ialic and since this action started. 

Q. What year would that be, the action started in ’67-. 
So when did you check it, how soon? A. Just recently. 

Q. How recently did you take that up with him? A. 
During the last year. 

Q. Did you ever write a letter correcting your answer 
or tell your counsel that you wanted to correct that 
answer? A. No, because T had a correct answer in there. 

Q. That you didn’t recall. A. T had a correct answer 
that T received it in the mail from Mr. Galic, 

Q. When you talked and checked with Mr. Galic, did 
you ask him the date of that covering letter of that 
Kabazi letter! (367) A. T didn’t ask him that at all. T 
asked him if he mailed it to me and he said yes. 
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Q. Did he tell you where he mailed that letter from 
when you checked with him? A. He mailed it from 
Paris to my office. 

Q. Did Mr. Galic tell you that he actually mailed the 
letter only to Holtzmann, your counsel, and not to you? 
A. That’s a lie. 

Q. Did he tell you that, whether it is a lie or not, did 
he tell you that? A. We didn’t have any further dis¬ 
cussion except as to how—where he mailed the letter from 
and to. 

Q. Have you ever read Mr. Galic’s sw’orn testimony? 
A. F have not. 

Q. On tliis subject? A. 1 have not read his testimony 
at all. 

Q. \\ as a copy of the Kabazi letter enclosed with a 
covering letter? 

Mr. ^ an\ oorhis: 1 think we liave been all over 
this, your Honor. 

Mr. Nizer: No. I don't think we have. 

A. I know of no covering letter. 

Q. Pardon? A. T know of no covering letter. 

(.1158) Q. Did you ever ask Galic wFiether he sent you 
the Kabazi letter with a covering letter? A. No. 

Q. When you testified at the deposition instead of no, 
didn’t you say “T don’t recall”? A. You just asked me 
a direct question. 

Q. Yes. A. Repeat the question. 

Q. You said you recalled, now you don’t know? A. T 
said subsequent to the deposition. 

Mr. Greenspoon: Your Honor, T think at this 
stage, Mr. Nizei should be required to read those 
questions and answers which he says \cere dif¬ 
ferent. 

Mr. Nizer: T am not required, but T will be glad 
to. T will read this one. 
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Mr. Greenspoon: On 7*age 107 the witness testi¬ 
fied flatly there is no covering 1 letter that I remem¬ 
ber. 

Mr. Nizer: All right, look at 585, much later than 
107, and 1 read at the bottom of the page: 

“Q. Did you ever ask Mr. Galic since this suit was 
instituted as to whether he had sent you a covering letter 
for the 1)9 document which is the Kabazi letter? A. T 
don’t recall.” 

Mr. Greenspoon: That was two years. This 
(,‘>09) deposition was taken two or three years 
before this conversation that he had with Mr. 
Galic. 

The Court: Mr. Greenspoon, you are making 
statements but again 1 have to repeat counsel have 
a right to question a witness with respect to al¬ 
leged prior inconsistent statements even though 
there are other statements consistent with his 
testimony, and other statements that are contra¬ 
dictory of his testimony. 

I don’t understand some of these objections. 

Mr. Greenspoon: No, your Honor, the witness 
had testified— 

The Court: You make an explanation of his an¬ 
swer. 

Mr. Greenspoon: No, your Honor, the witness 
had testified that he had this conversation about 
a year ago, so how could something he said three 
years ago— 

The Court: That is a matter of argument for you 
when you get up to cross examine to argue to the 
Court. 

Mr. Greenspoon: All right, sir. 

The Court: T have never understood that any 
lawyer representing any side is debarred from 
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questioning the witness from prior inconsistent 
statements or even showing inconsistencies on his 
original examination and (370) answers then given, 
f think the lawyers ought to direct their attention 
to matters that are really germane and furnish a 
basis for proper objection. I think we will move 
along a little more quickly. 

Q. Since you say— 

The Court: T think for example, that a witness 
stated on a prior deposition that he doesn’t recall 
and presently states he floes recall and gives a 
positive answer is a subject for cross examination. 
Was his answer at the time a truthful answer that 
he didn’t recall? It could well have been. Other 
matters may have refreshed his memory since or 
it could be that his answer originally given was 
not a truthful answer. 

I hope we are not required to conduct a course 
in evidence here. 

By Mr. X izer: 

0- If as you say there was no covering letter when 
you received the Kabazi—if there was no covering letter 
as you claim when you got the Kabazi letter at the time 
you got it, how did you know it was sent by Mr. Galic? 

Mr. VanVoorhis: I object to that as hypothetical. 
(371) The Court: T will allow that. 

A. How flid 1 know it was sent by Mr. Galic? 

Q. Yes, if there was no covering letter that you can 
recall. A. I didn’t open the mail. 

Q. Pardon? A. Let me see the letter and then I will 
see if 1 could— 

Mr. Nizer: Will vou show him a copv of it or 
shall I? 
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Mr. Greenspoon: 1 will. It will save time. 

Mr. VanVoorhis: We don’t want to be accused 
this time of showing it to him in order to direct 
his answer. That was the remark that was made 
the last time we showed him this letter. 

A. It is addressed to Mr. Galic. 

(.■572) Q. How do you know that Mr. Galic sent it to you 
if von had no covering letter? A. Who else would send 
it to me other than Mr. Galic? Tie received it and he 
sent me a copy of it. 

Q- ^ ou assume that, .lust by getting a blank piece of 
paper, you assume he sent it to you? A. 1 don’t think 
someone else would send it to me. It is addressed to 
Mr. Galic and he sent a copy to me. 

Q- Did you ask Mr. Galic to obtain such a letter as 
the Kabnzi letter? A. No. 

Q- Did you ask Mr. Galic to send you a copy of the 
Kahazi letter? A. I may have. 1 don’t recall. 

(,>. Did you have any conversation with Mr. Galic con¬ 
cerning the Kahazi letter before a copy was sent to you? 
A. No. 

D- Did you read the Kahazi letter after receiving it? 
\. I assume I did. 

D- After reading it. did you discuss the Kahazi letter 
with your brother Herbert? A. I assume so. 

Q. Do you know whether you did or you did not? 
(373) A. I don’t recall at this point. T probably did. 

(). Did you discuss the Kahazi letter with your counsel 
after you read it? A. 1 don’t recall. 

Q. Did you discuss the Kahazi letter with Mr. Galic at 
any time after receiving it? A. T may have, but T don’t 
recall. 

Q. You don’t recall? A. 1 don’t recall. 

Q. Dili you ever write Mr. Galic acknowledging the re¬ 
ceipt of a copy of the Kahazi letter? A. No. 
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Q. Did you discuss the Kabazi letter with Dr. Hammer 
at any time after you received it? A. T don’t recall. 

Q. Pardon? A. I don’t recall. 

Q. Did you discuss the Kabazi letter with any other 
representative of Occidental than Dr. Hammer? A. 
Same thing, I don’t recall. 

Q. Did you ever send Dr. Hammer a copy of the 
Kabazi letter? A. I don’t recall. 

( J. Did you ever make any copies of the Kabazi letter? 
(3<4) A. There have been copies made. I don’t know 
who made them. 

Q. \\ ell, you were asked that question on the deposi¬ 
tion and did you say “T don’t recall that either”? A. I 
• ion t recall. T just said T don’t know who made them. 

Q. 1 didn t ask you who made them, I asked you 
whether you made copies of them. A. I don’t recall. 

Q. Did you have anyone else make a copy of the 
Kabazi letter for you? A. I don’t recall. 

Did you ever send a copy of the Kabazi letter to 
your attorneys after receiving it? A. T don’t recall. 

Q- ,)i(1 you ever send a copy back to Mr. Galic after 
you received it? A. No. 

Q. Did Mr. Galic ever ask you to send him a copy of 
the Kabazi letter? A. Not that I know of. 

Q. Were you aware of the Kabazi letter at the time of 
the underwriters’ questionnaire on May 11, 1966, sub¬ 
mitted in connection with that $62,000,000 debenture 
(375) issue? A. Yes. 

Q- Didn’t you testify when T asked you that “1 don’t 
recall”? A. Well, as of now, T recall. 

Q. At page 416 T asked you the following: 

“Q- N°w, my question is. were you aware of Exhibit 
9"—that is the Kabazi letter—“on the date of the un¬ 
derwriters’ questionnaire, which is dated May, 1966? A. 

I don’t recall.” 
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Did you make that answer? A. Yes, T did. 

Q. Did you ever change that answer? A. I can’t an¬ 
swer that. 

Q. Did Mr. Galic deliver to you or to your counsel 
the original of the Kabazi letter ^>r the purpose of this 
lawsuit? A. Repeat that question? 

Q* T will, sir. Did Mr. Galic deliver to you or to 
your counsel the original of the Kahazi letter for the 
purpose of this lawsuit? 

Mr. Greenspoon: T think we ought to split the 
question in two, your Honor. 

Mr. Nizer: All right, T will do that too. 

(376) Q. Did Mr. Galic ever deliver to you the original 
of the Kahazi letter for the purpose of this lawsuit? 
A. T don’t recall. 

Mr. A an\ oorhis: Well, f think that is objection¬ 
able for the purpose of this lawsuit. The rest of 
the question I have no objection to. 

I he Court: The witness has already answered 
‘I don t recall.” The witness answered before you 
made your objection, “T don’t recall.” 

(,). Do you know when, if ever, the Kabazi letter was 
given to your counsel, Mr. Greenspoon? A. No. 

Q. Pardon? A. No. 

Mr. Nizer: f would like counsel to concede that 
by letter dated November 16, 1972, Mr. Greenspoon 
advised Judge Cooper they first saw the original 
Kabazi letter “some time in the summer of 1967.” 
Do you so concede, sir? 

Mr. Greenspoon: With the proviso that that is 
when we were first retained. I saw the original 
for the first time in the summer of 1967, when we 
were retained as counsel. Prior to that date, we 
had absolutely no relationship, legal or otherwise, 
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with Allen & Company, and (377) on that state¬ 
ment, I will so stipulate. 

Mr. Nizer: All right, I accept that. 

Mr. Greenspoon: That is the original we are 
talking about. 

Mr. Nizer: Yes. 

Q. Now, Mr. Allen, your counsel before Mr. Green- 
spoon’s distinguished office was retained in this matter 
was Mr. Holtzmann, right? A. That’s correct. 

* * • 

(378) Q. Now, only a few more questions, sir. 

Before Mr. Galic called you in the spring of 1964 con¬ 
cerning Libya, had you had any prior business dealings 
with him? A. Had we any prior business dealings with 
him? 

Q. Yes. A. Yes. 

Q. They were in machinery deals, plastics, smog con¬ 
trol, and many other things, right? A. Well, I don’t 
know whether they came to—there were different busi¬ 
ness dealings we started looking into and investigating 
and I don’t know whether any of them came to any 
fruition. 

Q. Over a period of 10 or 12 years before 1964 in the 
various proposals and negotiations, deals, none of them 
came to any fruition or were successful, is that (379) 
right? A. T can’t determine that because those we didn’t 
go into probably he was successful with other people. 

Q. I am talking about your negotiations or deals with 
Galic. Did any of these proposals or deals over a period 
of 10 or 12 years come to fruition or were they success¬ 
ful? A. T don’t know whether they were successful or 
not. 

Q. I am talking about Allen & Company’s relationship 
with Galic. A. There were very few deals. There was 
one smog control that we worked on for a while, but I 
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don’t know what has happened to it. We just didn’t con¬ 
tinue with it. 

Q. None of them crystallized of any kind into any 
profitable arrangement that you ever had in the past with 
Mr. Oalic up to the time of this Libyan matter? 

Mr. Greenspoon: Objected to as irrelevant. 

Mr. VanVoorhis: Yes, T think it is irrelevant. 
If bv that he means to imply the idea—it has no 
probative force as to this transaction. 

The Court: 1 am doubtful of its probative force, 
but we will take the answer anyway. 

(380) Q. I read the following questions and ask you 
if you made the following answers, at page 60— 

The Court: You don’t have an answer to the 
question I allowed. 

Q. Did they ever come to any success or fruition! A. 
I can’t talk about success because if we dropped it, some- 
onc else took them on. I don’t think any of them came to 
any fruition that we looked at. 

Q. And you have never had a deal prior to 1964 when 
he called you about the Libyan matter— A. Oh, I 
couldn’t answer that. T didn’t go back 10 or 15 years. 

Q. Let me read the following and T won’t press it 
further. Did you make tin* following answers to the 
following questions: 

“Q. Did he,” that’s Oalic, “ever discuss whether he 
had”— 

Excuse me, T will begin at another point: 

“Q. Prior to that conversation between you and Mr. 
Oalic,” that is, on Libya, in 1964, “had you ever or any 
one of the Allen organizations had any business dealings 
with Oalic? A. Do you want me to answer for myself? 
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“Q. Both wave. (381) A. Yes. We had indirectly done 
some business with him and had deals through him con¬ 
stantly. 

“Q. What kind of deals had you personally, since you 
are answering for yourself, T take it, just the general 
nature? 1 don’t want you to go into details on this. 
A. Machinery deals, plastic deals, smog control devices, 
other deals which I just don’t recall at the minute. 

“Q. What was Galic’s participation in those matters, 
if «nv? A. None of them crystallized. 

“Q. You mean efforts were made to close such transac¬ 
tions’ Were those in Libya or other places? A. Those 
were in other places. 

“Q. Where? A. Tn France, in Austria. T just can’t 
recall where they were, in Libya or not. whether any were 
in Libya or not. 

“Q. Over what years were these various enterprises? 
A. Over the 15 years that I have known him. 

“Q. That would he from when to when? A. Boughlv 
1952 on. 

“Q. To 1007? (382) A. Yes, roughly. 

“Q. None of these deals came to fruition, is that right? 
A. None of them came to any profitable basis, let’s put 
it that way. 

“Q. To what? A. To a profitable basis. There was 
nothing to divide up.” 

A. f just answered the same question. I told you 
they didn’t come to fruition. 

Q. Just listen to my question: Did you make those 
answers? A. Yes. 

Q. Having made those answers and that being the 
fact, did you ever advise Dr. Hammer about this prior 
record that you had with Mr. Galic in all these matters? 
A. T don’t know. T don’t recall. 

Mr. Nizer: That is all. 

The Court: All right, gentlemen, we will take 
our mid-morning recess. 
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(Recess) 

(383) Re direct Examination by Mr. VanVoorhis: 

Q. Mr. Allen, you were asked by Mr. Nizer— 

Mr. Nizer: 1 may not be able to hear you. I 
hope you will keep your voice up. T haven’t been 
able to hear you. 

Mr. VanVoorhis: I will endeavor to do so, sir. 

Q- You were asked by Mr. Nizer toward the close of 
your cross examination with relation to prior business 
matters which had been brought to the attention of Alleji 
& Company by Ferdinand (ialic? A. That’s correct. 

Q. You also were referred to your testimony in your 
EBT. 1 n sk you whether you were asked at Page 62—I 
will show you the transcript of the testimony. 

Mr. Nizer: May I hear it, please, as you talk. 
1 can’t hear you. 

Q. Question by Mr. Nizer. “In other words, they were 
all unsuccessful. A. Some. 1 didn’t, they w r ere ideas, 
companies. It was nothing that we completed. 

“Q. Nothing completed? (384) A. Yes. 

“Q. None of the deals were finished? A. Some of 
them we didn’t go in. He brought different things to our 
attention.” 

Did you so testify in your EBT? A. Yes. 

Q. And in relation to the so-called Kabazi letter to 
(lalic which bears date of February 16, 1966, did you 
testify at Page 107 of your EBT as follows: 

“Mr. Allen, looking at Exhibit 9 marked for identifica¬ 
tion, did you got a photostat?” Parenthetically, T will 
say that Exhibit 9 was the marking in the EBT for this 
same exhibit, which is 159 here. A. A photostat. 









301a 


( harlen .Wen, Jr., for Plaintiff, Re-direct 

“Q. Is this the one you have? A. That’s right. 

“Q. Where is the covering letter that enclosed this 
photostat? May we have that, please.” 

And then there was—Mr. Greenspe n interposed 
a comment. 

A. There is no covering letter that I remember. 

“Q. This document that we have here isn’t even folded. 
Where is the original if it was a photostat, where (385) 
is the original photostat that you received. Did you get 
it by mail? A. Yes.” 

A. That’s correct. 

Q. You so testified in your EBT? A. Yes. 

Q. Did you likewise testify in your EBT at Page 109: 

“Q. Looking again at Exhibit 9 for identification, who 
was it who sent this copy of that document or photostat 
of it to you? A. To me? 

“Q. Yes. Yes. A. Mr. Galic.” 

Did you so testify? A. Yes. 

Q. At Page 111 at Pago 110 and 111, did you testify 
in your EBT: 

“Q. Can you check with your secretary or anyone else 
as to how”—1 beg your pardon. Tt refers to another 
exhibit. The question is withdrawn. 

At Page 586 of your EBT, did you testify as fol¬ 
lows : 

“Q. Did you ever destroy any letter sent to you (386) 
by Galic, any letter? A. Never.” 

A. No. 

Q. Did you so testify? A. Yes. 

Q. Were you asked on cross examination with respect 
to contracts which you had with Dr. Hammer and in con¬ 
nection with this Libyan matter and whether it was not 
your brother rather than you who had these contacts? 
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And particularly in reference to a meeting which you 
testified that you had with Dr. Hammer in November of 
100;"). 1 will ask you whether or not on behalf of Allen 
& Company you had charge of the Moroccan phosphate 
and other projects? A. Yes. 

0- That likewise included a Holiday Inn and copper— 
A. That’s correct. 

Q- —projects. And the communications between you 
and Occi—I mean the communications between Allen & 
Company and Occidental regarding those matters were 
handled by you? A. That’s correct. 

(3S7) Q. And that was true, was it—was that true of 
the meeting in November, 1965, to which you testified in 
which you spoke of having had some communication with 
reference to the Libyan oil venture? A. Yes. 

Q. M ere you ever—I mean was Allen & Company, to 
your knowledge, ever at any time billed by Dr. Hammer 
or Occidental for any expense in connection with this 
Libyan Oil development? 

Mr. Nizer: At what time, please. 

(,}. Kver? 

Mr. Nizer: After July 16, 1965? May 1 have 
the time period? 

Mr. YanYoorhis: At any time. 

A. No. 

Q- Were you informed by Dr. Hammer or by any other 
representative of Occidental prior to July 16, 1965, of any 
of the things which Occidental was doing or had done 
with respect to obtaining concessions of the Kingdom of 
Libya? A. No. 

Q. Did defendant advise you of the agreements which 
it had made with Oalic, Ogbi or DeWovin? A. No. 

(38S) Q. Dili it advise you of vice-president of Occi¬ 
dental Vaughan’s trip to Libya? A. No. 
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Q. Or Vaughan’s report or reports made as a result 
of such trips t A. No. 

Q. Or of Vaughan’s conclusions that the Libyan ven¬ 
ture was desirable and the economics attractive! A. No. 

Q. Were you informed by Occidental or Dr. Hammer 
or any one on behalf of Occidental that the agreement 
with Lawler made in October 1964— 

Mr. Nizer: I object to all this series of ques¬ 
tions as not proper redirect and also leading. 

The Court: Overruled. 

Mr. \ anVoorhis: 1 think the questions are 

proper, your Honor. 

The Court: T overruled the objection. 

Mr. VanVoorhis: Please read the last question. 

(Question read.) 

Q —of the agreement with— 

Mr. Nizer: I object to it. 

Q. You may answer. (389) A. No. 

Q. Or ol the work which had been done by Occidental 
in preparation of the application to be filed with the 
Libyan Government July 29, 1965? A. No. 

Q. Or of the acts performed by what is known as the 
Brenner group consisting of Brenner, Galic, DeRovin 
and Ogbi ? A. No. 

Q. You were not informed of what any of those people 
were doing in connection with the prosecution of the 
venture? A. No. 

Q. You have testified. I think, that the books of Allen 
& Company, the plaintiff, were kept on a cash basis. A. 
That’s correct. 

Q. Mention was made this morning of the regular at¬ 
torneys of plaintiff being the Holtzmann—being Holtz- 
man. A. Weiss, Shepherd. 

Q. Did you refer to Mr. Holtzmann personally alone? 
A. No, that is Holtzmann, Weiss, Shepherd. 
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Q- Mr. Doer, is lie a member of that firm? A. Yes. 
(3!)0) Q. Coming to this questionnaire that lias been re¬ 
ferred to in connection with a $02 million bond issue—I 
don't have a reference to the number of that exhibit- 
looks like 1)8, did you fill out that questionnaire? A. 
No. 

Q- Did you see it at any time before this action was 
commenced? A. No. 

Q. Did you discuss it with anyone before the com¬ 
mencement of this action? A. No. 

With regard to the prospectus Dll, did you ever 
prior to the commencement of this action see that pro¬ 
spectus or read it? A. No. No. 1 didn’t read it. 

Q- Did you ever see it before the action was brought, 
the prospectus? 

Mr. Nizer: What is the answer? 

A. I don t recall whether I saw it. I haven’t read it. 

Mr. \ anVoorhis: lie said lie never read it and 
doesn’t recall whether he saw it. 

( <!- Did you ever discuss the prospectus with anyone prior 
to the commencement of this action? (391) A. No. 

Q- Who was Herbert I- Stern, whose signature appears 
on this questionnaire DS? A. He was the office manager 
and treasurer. 

(,>. Please speak a little louder. A. He was office man¬ 
ager, treasurer and executive vice-president of Allen & 
Company, Inc. 

Q. Had lie been with the partnership prior to the forma¬ 
tion of Allen & Company, Inc.? A. Yes. 

Q. For approximately how many years? A. 15 or 20. 

Q. Did there come r. time when lie retired from the cor¬ 
poration? A. Yes. 

Q. About when was that? 

Mr. Nizer: I didn’t hear that question. 

Mr. YanVoorhis: About when was that? 
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Mr. Xizer: Thank you. 

A. About three years ago. 

Q- Do you know what the condition of his health was at 
that time? A. Yes, lie had a stroke. 

Q. Where is lie now? (3!)2) A. He is living in Florida. 

Q. If you know, can you tell us what Mr. Stern’s func¬ 
tion was in connection with underwritings of either Allen 
& Company, the partnership, or the corporation? A. His 
responsibilities were to take care of all the financial ac¬ 
tivities, questionnaire, legal problems, see that it got to 
thi‘ proper places and proper lawyers and so forth, all the 
financial end of the story. 

Q. W hat was his position with the corporation, do you 
know? A. He was treasurer and executive vice-president. 

Q- Did you ever discuss with him the prospectus Ex¬ 
hibit 1)11 at any time, prior to the commencement of this 
action? A. No. 

Q. Did you ever discuss with him 1)8, the underwriter’s 
questionnaire prior to the commencement of this action? 
A. No. 

Q. V. as lie an experienced, responsible financial man 
in this context? A. He was and he had full authority 
to sign anything on his own, that’s for the firm of Allen 
Company, Inc. 

(3!)3) Mr. Xizer: What is that? 

The Witness: For the firm. 

(,). Do you know whether or not he had similar authority 
for the corporation? A. I said that was for the cor¬ 
poration. 1 mean the corporation. At the time he was 
with us he had it for the firm also. 

Q- Do you have any knowledge concerning whether or 
not Mr. Stern consulted Mr. Deer concerning the prepara¬ 
tion of either of these exhibits, D8 or Dll? 

Mr. Nizer: Objection as hearsay whether he had 
knowledge of somebody else’s consultation. 


♦ 





306a 


( harles Allen, Jr., for Plaintiff, lie-direct 
T1h> Court: Overruled. 

Mr. VanVoorliis: 1 think I am entitled to that. 
The Court: I said overruled. 

Q. ^ 0,1 may answer. A. Is there a rule! Can 1 answer? 

The Court: You may answer. 

(,). 1 he question is, do you know whether or not Mr. 
Stern consulted Mr. Deer concerning the preparation of 
D8 or 1)11? A. I didn’t know at that time. 

Q. Did you have any knowledge of whether or not he 
(304) did consult with Mr. Deer? 
r l he Court: lie said he did not know at that time. 

A. I did not know at that time. 

*<!• Did you ever prior to the commencement of the 
action have any conversations with Mr. Stern about the 
Libyan venture which is the subject of this action? A. 
I don’t recall. 

< t ). Do you recall any— 

Mr. Xizer: What was the answer to that? 

The Court: I don’t recall. 

Mr. Xizer: Thank you. 

\ on were interrogated this morning under cross ex¬ 
amination with reference to any experience of plaintiff 
with any other oil companies. Had you had any such ex¬ 
perience? A. Yes. 

In connection with the business carried on by either 
the partnership or the corporation? A. The partnership, 
yes. 

Q. And will you tell us about that? A. Yes, we were in 
a drilling deal with Atlantic Richfield in Morocco. We 
participated along with Klehe & Company our past part¬ 
ners in getting the concessions in (395) Algeria for El 
I’aso Natural (las, which our group had a four per cent 
overriding. We were partners though in Atlantic Rich¬ 
field. I forget the exact percentage we had. And then 
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W( * had, through one of the companies that we controlled, 
that we organized, we were in with Standard of Indiana 
in some concessions gained through Klehe and ourselves 
which we acquired in Mauretania, and which our company 
had a 40 per cent interest for the first two wells in which 
$12 million was spent and lost, and then a 20 per cent 
interest in the next well in which $3 million was spent 
and lost. We still retain the interest in the concession 
until I don’t know whether it was 1975 or 1976. 

There were various other sundry ones that are different 
drilling deals we have gone in from time to time. T just 
haven t got them in my mind at the minute. 

Q. I call your attention to Page 32 of the prospectus 
which has been put in evidence hereby the other side, Dll, 
at the top of the page where reference is made to an agree¬ 
ment by Occidental with an agency of the Kingdom of Mo¬ 
rocco under which Occidental has conducted a preliminary 
feasibility study tor the construction and operation of a 
chemical fertilizer complex in Morocco. 

Was Allen & Company—pardon me—does that (396) 
appear to be the same Moroccan venture about which 
you testified yesterdav and to some extent this morning * 
A. Yes. 

Q. And what relationship, if any, did Allen & Com¬ 
pany have in that with Occidental? A. 25 per cent 
interest. 

Q. 1 show you a letter signed by Armaml Hammer, 
president. Occidental Petroleum, dated April 5— 

Mr. Nizer: This is an exhibit, please? 

Mr. A an\ oorhis: 1 expect that it soon will be. 
Yes. it is PI96. 

Mr. Nizer: May I see it? 

Mr. VanVoorhis: It will be 197. 

Mr. Nizer: Would you wait one second, please. 

A our Honor, before the questions are submitted, 
these letters 196—and T take it 197. Judge Van¬ 
Voorhis? 
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Mr. VanVnorltis: Tlmt is correct. 

Mr. Nizer: —are dated April 2f>, 1007, and April 
11, 1007. I herefore 1 object to them as long after 
the events wbieh are material in this ease, com¬ 
pletely collateral and irrelevant. 

Mr. \ an\ oorliis: 1 will withdraw the offer of 
it for tli(> moment, and T will ask Mr. Allen if lie 
can (307) tell us the approximate date when Al¬ 
len k Company and Occidental went into this ven¬ 
ture in Morocco, 1 mean when they— 

Mr. Nizer: Objected to as irrelevant and imma¬ 
terial. 

Mr. \ an\ oorliis: I will connect it up very 
quickly. 

I lie Court: I will take it subject to connection. 

A. They started approximately early in 1005. 

(). Do you mean tin 1 discussions and negotiations? A. 
The discussions, yes. The negotiations continued through 
tlie end of the year. I haven’t got the exact date. 

Q- s <nne time the latter part of the year that they 
matured into— A. I think there was some letter 1 saw 
yesterday. 

^ on think wliat? A. Some letter that was shown 
to me but I liavt ,'t got it. 

('. I think it was November, if I am not mistaken. 

O. I think it was November, if I am not mistaken. A. 
1! I can see that letter, 1 can answer that. 

Q- Von can have your letter. A. It was a letter from 
Occidental. 

( ilffa) Mr. Nizer: May I have the number of that? 

Mr. \an\ oorliis; 1 show tin* witness Exhibit 
D147. 

A. November 3. 1%5. 

(3118) Mr. \an\ oorliis: At this point. I would like to 
call your Honors attention to the circumstance 
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tlia'i in tais prospectus, prepared by the defendant, 
there is no mention of any participation by Allen 
<£: Company in the Moroccan venture about which 
toe witness has just been testifying. 

Q. ^ ou were asked concerning Kxhibit 12, which is the 
so-called agreement letter of December 17, 1004_Kx¬ 
hibit P71—I am afraid I had the number of the KPT_ 

yon "ere asked by Mr. Xizer on his cross examination 
whether this letter contained all of the agreement be¬ 
tween the parties. 

Mr. Xizer: Mill you lie good enough to give the 
answer, if you are going to go ahead with it? 

Mr. \an\oorhis: ^ es. The answer was that it 
did. 

Mr. Xiztr: Thank you, sir. 

Q. ^ ou testified. I believe, that you were not present 
in London in September, 19(>4. when the agreement was 
discussed and made, as we contend, in London, between 
your brother Herbert and Dr. Hammer! A. That’s cor¬ 
rect. 

* ( ' a ^ >"iir attention to the language in this letter, 
1‘71, that reads, “Confirming our recent (399) conversa¬ 
tion regarding possible concessions in Libya, we agree 
t° tl "‘ same arrangements with you on tlie possible sec¬ 
ond concessions as on the first concessions,” and so forth. 

Did you interpret that reference to the first conces¬ 
sions as incorporating the oral agreement made in London 
between Dr. Hammer and vour brother Herbert? \ 
Yes. 

Mr. Xizer: I object and move to strike out that 
answer. T hat is a violation of the parol evidence 
rule and also on the ground that he can’t interpret 
it— 

T he ( ourt. T sustain it as far as his inter¬ 
pretation of it is concerned. 

• • • 
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(400) Q. In relation to my last question to you, Mr. 
Allen, may I refer you to page IS of your KBT, and as 
Ihe KHT at this point was originally transcribed it ap- 
fiears to state, referring to this letter of December 17, 
1004: 

“Q- Does it contain all the understandings between the 
parties? (401) A. Yes.” 

I» correcting this transcript, did you add, ‘‘to the 
extent iii writing, to the best of mv knowledge”* \ 

Yes. 

Q. And the next question was: 

“(J. It does contain them all? A. Yes.” 

And to that, in making your correction, did you add, lie- 
lore signing this, “to the extent in writing, to the best 
of my knowledge”? A. Yes. 

Ihe ( on rt: I must have a different copy alto¬ 
gether. I don t see "to the best of my knowl¬ 
edge”— 

Mr. \ an\ oorliis: It is in the corrections, your 
I lonor. 

The Court: Well. I hav e one with a handwritten 
correction here. The addition was "to the extent 
in writing, so lar as 1 know.' Where do you get 
‘to the best ot my knowledge"? How many copies 
are there of these corrections? W’liat are you 
reading from there? 

Mr. \ an\ oorliis: I will show you what 1 was 
reading from (handing). 

Ihe Court: I have a copy that is quite different. 
I don't know which is the original or not. 

(4(C) Mr. \ an\ oorliis: I don’t either, at the moment, 
and I don’t regard it as a matter of basic im¬ 
portance, but I thought T would bring it out. 

I am informed that the one that your Honor 
has is the correct one and so, for the sake of the 
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record, if T may, T will correct the revision in this 
manner: 

“Q. Does it contain all the understandings between the 
parties? A. ^ es, to the extent in writing so far as I 
know. 

“Q. It does contain them all? A. Yes, to the extent 
in writing, so far as f know.” 

A. Yes. 

Q. Is that a correct version of your revision? A 
Yes. 

• • • 

Re-cross Examination hi/ Mr. Nizer: 

(4()(i) Q. doing to the questions you were asked. Judge 
\ an Yoorhis asked you, at page 58(5, I think he read, 
about your destroying covering letters or documents \ 

He didn’t ask me that at all. Would vou read the ques¬ 
tion? 

Q. I didn’t say you answered that. lie asked vou about 
that subject matter. A. Xo, lie didn’t. 

What 1,0 >°" understand— A. Head the question to 

me. 

(f. I’lease, what do you understand—I am asking vou a 
question. A. Head it. Head it. 

Q. What was the question you understood Judge (407) 
Yan-Yoorhis asked you? A. Did T destrov am letters 
Q. Any letters? A. The answer is no'. That’s not 
covering letters. That’s body letters. 

Q. And difln t lie ask you specifically whether vou de¬ 
stroyed any letters by Galic to you, from Galic to you? 
A. He read from the deposition. My answer was no. 

Q. T asked you what you understood the question to 
ho. A. My answer was no. 

Q. Let me go on until we get the right number of 
this page I will resume this in a moment. 
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Mr. (ireon.spoon: 586. 

Mr. Xi/.er: Is it 580? 

Mr. (ireenspoon: Yes. 

Q* In otl»*r words, it I understand you to say tliat 
while you were destroying covering letters from (Jalie, 
you did not destroy the letter which was attached to the 
covering letter, is that your position? A. 1 don't de¬ 
stroy letters. I might destroy a covering letter on dif- 
terent things such as covering (408) letter which have no 
meaning, I destroy. A letter I would not destroy. 

(). Did you answer at page 140 of this trial as fol¬ 
lows : 

“ I lie Witness: Could I just answer the covering let¬ 
ter. If then* was a covering letter with it. it would have 
been thrown away because the letter itself states tlm 
subject.’’ 

Did you make that answer? A. That's correct. 

Q. And his Honor said: 

“Non would have thrown away a covering letter that— 
liie Witness: We don’t keep covering letters. The 
letter itself is tin* subject matter and we don’t keep 
covering letters where the letter itself is the subject 
matter.” 

A. That’s correct. 

(}■ The court then said: 

”1 believe there is in evidence a communication to 
your firm— 

" I lie Witness: There are some, 1 admit, but most we 
don’t keep.” 

His Honor then said: 

(40!)) “There was a covering letter that apparently you 
didn’t throw away. There was a pretty important docu¬ 
ment— 
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" * * le ^ itnoss: \es, if tin* covering letter says 1 am en¬ 
closing the following, I would throw it away.” 

Did you make those answers to his Honor? A. Yes. 

Q. You testified to a question by the judge, Mr. Van 
\ oorliis, that you were in charge of the Moroccan mat¬ 
ter and therelore all conversations and communications 
on tliat matter, as 1 understood the substance of your tes¬ 
timony on that subject with P . Hammer was with you, 
since you were in charge of it, that correct? A. That’s 
not correct. I didn’t— 

Mr. \ an\ oorliis: Just a moment. I object to 
that as not correctly stated— 

The Court: The witness stated it was not cor¬ 
rect. 

A. It’s not correct. 

Q- Was Herbert Allen involved in the Moroccan mat¬ 
ter? A. 1 testified yesterday or the day before— 

Q. Just tell me whether lie was involved. I want (410) 
to be brief, Mr. Allen. A. Was lie involved no. 

Q. Did lie communicate with Dr. Hammer with respect 
to the Moroccan matter as far as you know? A. As fai¬ 
ns I know, no. 

Q. Did Dr. Hammer write any letters to Herbert on 
the Moroccan matter as far as you know? A. No. as far 
as I know. I don’t know what he wrote to Herbert. 

I haven’t got the letters in front of me. 

Mr. Xizer: Will counsel please show the wit¬ 
ness P14!) addressed to Dear Herbert from Occi¬ 
dental and an enclosed cable which is exhibit— 
which is November 2<>, 1%5. 

Q. 1 ask you to look at that which deals with the 
Moroccan matter and ask you whether Dr. Hammer 
didn't communicate on that business matter directly 
with Herbert Allen, Dear Herbert. A. It doesn’t mean 
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that. JI<* may have sent it to Herbert and Herbert would 
reter it to me if it was iny matter. As I testified. Mar 
y yii ( arton took rare of the whole Moroccan matter. 

Q- M'“''e there other letters in which Dr. Hammer ad¬ 
dressed themselves to the Moroccan matter by writing 
(411) to Herbert Allen instead of you? A. It could 
be. I don't know. They would be referred to the 
proper party if they were. 

(-1 In other words, while Herbert was in the matter 
ami there was communication with him. lie would also 
take it up with you? A. 1 didn’t say that. I said it 
was under Marvyn ( arton. He would send it to me and 
to Marvyn Carton. 

Q- Did you at any time after .July Hi, 19(15, and 
prior to January 31, 19(17, write to Occidental and ask 
to be informed about what was happening in Libya? 
A. I don't think so. 

(). Did you write anything to Occidental between those 
dates asking what expenses or costs were being incurred? 
A. No. 

Q. ( ounsel asked you a series of questions on the sub¬ 
ject of whether Dr. Hammer advised you of develop¬ 
ments in London, do you remember those questions, the 
negotations in 19(14? A. No, I don’t recall that. 

if A on don t recall that a few moments ago, maybe a 
half hour ago, Judge VanVoorhis asked whether Dr. 
Hammer wrote to you or kept you informed— (412) 
A. \ es, I recall that. 5 ou said in London. 

Q. Yes, I say in London. I say it again. Of the 
negotations that took place in 19(14 in London. A. Did 
Dr. Hammer write to me from London, no. 

Q- Maybe I haven’t made myself clear, I'm sorry. A. 
You said write. 

Q. ^ 0,1 testified in response to a re-direct examina¬ 
tion that Dr. Hammer never reported to you, orally or 
in writing, I think the question said, I am not sure, 
concerning the development in London in 19(54 with Ogbi, 
DeRovin, and so on. 
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Mr. Mreenspoon: That was not the question 
he was asked. Me was asked about the agreements 
made with those three people and not what Mr. 
Nizer is suggesting. 1 object as improper re-cross- 
examination. 

Mr. Nizer: I do not agree with counsel although 
he may he right. I do not have the minutes. 

Q. W hat is your recollection as to that subject mat¬ 
ter, never mind what you were asked? A. Ask me a 
question and 1 will answer. 

Q. l sn t it a tact—let’s get to the point. Isn’t it a 
fact that Herbert Allen was in London during these ne- 
gotations? A. That's correct. 

(413) Q. Isn t it a fact he was there when the contracts 
were made with Oghi and DeRovin and— A. 1 wasn’t in 
London. I cannot answer. 

Q. Didn't Herbert report to you of those, events in 
London, that took place in London, didn’t he report it 
to you A. Not the events you have mentioned. 

Q. lie never told you about them? A. Not those 
events. 

Q. In other words, alter the conference in London 
with Malic, Oghi, DeRovin, when Herbert Allen returned 
to New York, he didn’t advise you of having made these 
arrangements between Occidental—of the arrangements 
between Occidental, Oghi, DeRovin and Malic, he did— 
A. Do you want me to tell you what Herbert told me iu 
London? 

Q. No, you answer my question, please. Did he re¬ 
port to you of the fact that— A. He reported to me what 
happened in London. He reported— 

Q. No, no. 

Mr. VanVoorhis: Just a minute. Tf the wit 
ness is being asked what Herbert reported, lie 
should be allowed (414) to state it. 
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llio Court: Ho did not ask him what llorhert 
roported. The question was perfectly clear. Did 
llorhert report to liim. 

Mr. \an\oorhis: On everythin" that happened 
in London. 

I lie Court: Idle question is clear to rue and 
the witness does not have the right to volunteer 
information because lie wants to give information. 
I am perfectly clear what is going on here. Let’s 
not spend a lot of time on it. 

I’ut your questions, please, and we will get an 
answer and >ve an* taking our luncheon recess. 

O. Did Mr. < in lie report to you of what was taking— 
" hat had taken place in London in 1l)ft4? A. lb* reported 
something to me. 

Q- I*> ( l he send you letters and cablegrams reporting 
of the developments? A. 1 don’t think until—1 am not— 
I have to check the exact date. You have the letter 
there. I think it’s in August. 

Q- Did lie, after the* London meeting, did Mr. (Jalic 
at various times report to you, not when lie reported 
hut did he report to you whatever developments were 
141.") taking place? A. Xo. 

Mr. (ireenspoon: Improper re-cross examina¬ 
tion. your Honor. He is now talking about Galic. 

The Court: I'll allow it. 

A. The answer is no. 


(Luncheon recess.) 
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(41(i) (’ll ARLKS ALLKX resumed. 

Mr. Xizer: \ our Honor, no furtlier re-cross. 
Re-re-direct Examination by Mr. VanVoorhis: 

Q. Allen, you were asked on re-eross whether vou 
■wrote to Occidental respecting this venture after .July 
Hi, 1004. asking—1905, I bog your pardon—with respect 
to expenses or disbursements? A. Yes. 

Q- I asked you whether you wrote on the same subject 
to Occidental before July Hi, 1905? ,\. No. 

• • • 


(414) Hl'.RMhKI ALLKX, called as a witness by the 
plaintiffs, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination by Mr. Greenspoon: 

Q. Mr. Allen, will you do two things, first keep your 
voice up, and second, speak slowly enough so that we 
can all understand what you are saying. Will vou do 
that? A. 1 will try. 

Talk as though you want the man in the farthest 
end of the courtroom to hear you. A. All right, Mr. 
O reenspoon. 

Q. Are you a partner of the plaintiff Allen & Com¬ 
pany? A. I am. 

Q. A general partner? A. 1 am. 

Q- Ifow long have you been such general partner? 
A. Since approximately 1928. ’27, ’28. 

Q. As of 19G4, did you know a man bv the name of 
Armand Hammer? A. I did. 

Q. Approximately when did you meet him? A. 1958. 
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(41!)) (,). Did you know as of l!)(i4 tin* defendant. Oc¬ 

cidental Petroleum Company* A. Yes, I did. 

Q. How long had you known of that companyT A. 
PlnS, 7)«l. 

Q. Did you know that coincidentally with your meeting 
Mr. Hammer for the first time? A. Yes. 

Q. Now. as of 1!)(!4, did you know Mr. Walter Maguire, 
father ami son? A. Yes. 

(,). Is there any initial or something we can identify 
the difference? A. Walter X. Maguire is the father, 
Walter H. is the soil. 

Q. And how long as of 1!)f>4 had you known those two 
gentlemen? A. Approximately PI3S, 1!C)!), probably a 
year or so earlier. I don't know. 

Q. And did you know as of 1!)(I4 with what company, 
if any, those two Maguires were associated? A. Asso¬ 
ciated Oil ik (las Company or Corporation—I don't re¬ 
member. 

(). Now prior to I!)(14, had Allen & Company done any 
(4:21)) financing business with or for Occidental Petroleum 
Corporation? A. Yes. 

(). Will you toll us what the\ were? A. We did ap¬ 
proximately $3,!'()(>,()(HI worth of rights or convertible 
debentures, I believe. In addition to that, in order to 

liable Occidental Petroleum to get started or get on 
their feet— 

Mr. N’i/.er: I move to strike that out. 

A. —they had uncovered a very valuable gas field called 
Lathrop, which Dr. Hammer described to me as having 
730 billion cubic feet of gas and didn't know what to 
do with it. lie came to me for advice and what Mr. 
P.artlet Pinkham of my office, and myself, we devised 
an idea for him. that he would go to the utility company 
in California, and I gave him a letter of—a $40 million 
credit letter with no outs in it. which he could utilize so 
that he could obtain a contract which at that time gave 
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him 2(1 cents or 2<i-l/2 cents per mcf for his gas, and 
estahlislied Occidental Petroleum. 

Mr. Nizer: I hate to interrupt you. 

The Court: What was tlie question? Read the 
question again. 

(421) Mr. Nizer: 1 move to strike out the answer, in 
any event. 

The Court: Please let me hear the (piestion 
won’t you? 

(Question read.) 

The Court: Let’s strike that out. Let’s pet a 
direct answer to a direct (piestion. 

Q. You mentioned you had done a rights or debenture? 
A. Approximately $39 million. Another item of 40— 

Mr. Nizer: Your Honor— 

Q. \\ ill you tell us the next or tin 1 other financing ar¬ 
rangement that you had or done for Occidental prior to 
1904? 

Mr. Nizer: I respectfully object on the ground 
it is irrelevant, incompetent, not going to the is¬ 
sues in this case, it isn’t background that that is 
any materiality. 

The Court: It may be competent. We will take 
it on the same basis we have taken other matters 
of this type. 

A. I gave Mr. Hammer a letter of $49 million of (422) 
Allen & Company credit without any withdrawals of any 
kind. We could not cancel this anyway. 

Q. Prior to 19(14 had Allen & Company had any fi¬ 
nancing business or arrangements with Associated Oil & 
(las? 

Mr. Nizer: Objected to as irrelevant and imma¬ 
terial. 
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The Court: W’liat has that do with it? 

Mr. (1roeiispoon: This witness is going to tes¬ 
tify about how this transaction was first brought 
about by him to Occidental and it involved Asso¬ 
ciated at that time. 

The Court: It is tangentially admitted. If we 
take it 1 think we will move it forward quickly. 
But really both sides 1 think get in questions and 
areas that have such little relationship on their 
face to the issues in this case. 

We will take it and discount it properly in terms 
of lack of relevance. 

A. 1 believe we did. I don't recall. 

(}• Xow. did there come a time, Mr. Allen, in 1!M*4 when 
you had a conversation with your brother about (lalic 
and Libya? .lust yes or no. (423) A. Yes. 

The Court: (lalic. and who was the other one? 

Mr. (Ireenspoon: (lalic and Libya. 

A. Yes. 

Q* Can you tell us approximately when that conversa¬ 
tion took place? A. It was February, March, April— 
it may have been as late as May of 

Q. Now, after that conversation with your brother, 
• lid you do anything? A. Yes. 

(J. \\ hat is the first thing that you can remember do¬ 
ing? A. I called Dr. Armand Hammer of Occidental 
Petroleum. 

Q. Xow, just one second. Prior to this time had you 
ever spoken on the telephone with Mr. Hammer? A. 

Yes. 

<^. Had you ever spoken to hi. . face to face? A. Yes. 

Q. So did you know bis voice? A. Yes. 

Q. All right, now tell us about the conversation which 
you had with Dr. Hammer and first tell us approximately 
(424) when it was, was it at the same time as your con- 
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versation with your brother? A. It was within an hour 
after I talked to my brother. 

Q. Now, tell us what the conversation was that you 
bad with l)r. Hammer? A. T told I)r. Hammer that my 
brother Charles bad advised me that lie had a tele¬ 
phone call from a Mr. Italic, a friend of bis, in Paris, 
who in turn bad advised him that he was in touch 
with some people in Libya who stated that they could 
obtain two very valuable concessions in Libya and would 
be be interested. Armaml Hammer stated that be was 
definitely interested and how could be proceed in the 
matter. I said “Armand. I am also going to invite into 
this deal your good friend Walter X. Maguire or Walter 
L. Maguire of Associated Oil & (las Company and Allen 
& Company will be in on the deal, it will be one-third 
for Allen & Company, one-third for Associated Oil & 
Has and one-third for Occidental Petroleum. Armand 
Hammer said to me, “What do I do now?” 

I said. “Well, wait, I am going to call—1 will give 
you this man's name," and 1 said, “His name is Ferdinand 
Oalio.” I said. “Please hold the wire until I call the 
operator and get bis number for you, but don't (42.')) 
call him immediately as I have to call him and tell him 
who you are.” 

I then called Paris— 

Q. Xo, wait a minute. Wait a minute. A. Fxcuse me. 

Q. Just one conversation at a time. 

Mr. Xizer: May I understand that these con¬ 
versations preceding the arrangements—are be¬ 
ing taken by your Honor subject to the same un¬ 
derstanding that you are taking it subject to strike 
that it is irrelevant and immaterial? The basic 
agreement which is in writing in this case and 
violative of the parol evidence rule wherever it 
attempts to touch these agreements by oral con¬ 
versations. 
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The Court: No, I am receiving this. At this 
point I see no basis for striking it at all. 

Q. Von left us dangling. You said you wanted him 
to wait while you got a telephone number? A. That’s 
correct. 

Q- Did you? A. I got the number from my switch¬ 
board and gave it to Dr. Hammer and asked him to 
please wait for me until I called Paris. To tell Mr. 
<Salic who was going to call him. 

(42(5) Q. Now, was there anything else said in this 
conversation that you had with Mr. Hammer? 

Mr. Xizer: Objected to as leading. 

The Court: Overruled. 

A. Not at that moment. 

Q. Do you recall anything else! A. Not at that 
moment. 

Q- Det me ask you this question. Did Dr. Hammer 
object to your calling Maguire of Associated? A. Not 
at all. 

O. After you hung up from talking to Dr. Hammer, 
who. if any one, did you call next? A. 1 called Mr. (Jalic 
in Paris. I put in an immediate call for him and reached 
him some minutes later and advised him that I had talked 
to Dr. Armand Hammer of Occidental Petroleum and 
advised Dr. Hammer that Mr. (Jalic had represented 
that lie had some friends of his in Libya who could de¬ 
liver two valuable concessions and would be be interested 
and that I was also—I also advised Dr. Hammer that I 
had invited Associated Oil and Has Company in on 
the same deal together with Allen & Company and 1 ex¬ 
plained to Dr. Hammer—to Ferdinand (Jalic that 1 ex¬ 
plained to Dr. Hammer that it would be on a one-third 
Allen, one-third (427) Occidental, one-third Associated 
Oil and (Jas. Mr. (Jalic said to me. well, is Occidental 
Petroleum financially able to go into this deal. Tt will 
amount to hundreds of millions of dollars. 
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Mr. Nizer: I object to this. 

The Court: I am going to sustain this objec¬ 
tion. 

Mr. Greenspoon: Your Honor— 

I he Court: ^ ou are certainly getting into hear¬ 
say quite removed again. 

Mr. Greenspoon: Your Honor, after all, the wit¬ 
ness told Hr. Hammer that he was going to call 
Galic and— 

The Court: 1 understand that. 

Mr. Greenspoon: This is just a follow-up of 
what he told l)r. Hammer he was going to do. I 
thing this will he connected up. 

Mr. Xizer: 1 don't see how hearsay can he 
connected— 

I In* (ourt: Let's take it under my general 
rule that I will disregard irrelevant evidence, in¬ 
competent evidence, and evidence that is imma¬ 
terial. 

A. Mr. Galic then asked me if Dr.—Occidental Petro¬ 
leum was substantial enough to go into a deal (428) 
amounting to hundreds of millions of dollars and 1 said 
that they did not have tin* proper finances at that mo 
meat, but that Aller & Company would see to it that they 
had the money and not to worry about it. lie said to 
me, all right, now Herbert, but what about me, are you 
protecting me as a finder in this matter. I said Ferdi¬ 
nand. I don’t know about that, I should have taken that 
into consideration and I will discuss that with Dr. 
Hammer. 

Q. After your conversation with Galic. did you call 
Dr. Hammer again? A. T called I)r. Hammer hack im¬ 
mediately after getting off the telephone with Ferdi¬ 
nand Galic and T explained to Dr. Hammer, T said ] 
just spoke to Ferdinand Galic and T confirmed every¬ 
thing that Charles Allen had told me. He stated that 
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there were two valuable concessions that lie believed that 
could be obtained through some friends of his in Libya, 
that although applications will have to be filed—T neg¬ 
lected to say this before, that while applications will 
have to be filed, nevertheless, lie had the proper con¬ 
nections who could obtain these contracts for us. And 
I repeated to Or. Hammer. 1 also told Ferdinand flalic it 
would be one-third Associated Oil and (las, one-third 
Occidental Petroleum and one-third Allen & Company 
and that 1 was going to call our good and (420) mutual 
friend Walter Maguire and invite him in on the same 
basis and if he did not come along, would he care to 
go on a oO-iiO basis with us and In* said very definitely. 

“Q. Who is “lie”? A. Armand Hammer said very def¬ 
initely. 1 said, by the way, there is one other item T 
neglected to mention to you and that is that Ferdinand 
flalic is tin* finder in this deal and wants to be protected. 
He said fine. I said now remember, Armand, this will 
be one-third profit, one-third losses and one-third ex¬ 
penses. lie said fine, 1 will call Ferdinand (lalic. 

Q. Di<l you call Maguire? A. I immediately called 
Walter X. Maguire. 

Q. Did you reach him? A. I did not. 

(}. Did you call— A. I called Walter 1,. Maguire, who 
was president of Associated Oil and Gas. 

I might point out that Walter X, Maguire was the 
chairman. That was the father. 

Did you reach the son? A. I reached the son. 

O. Xow, thereafter, did you have any further con¬ 
versation within the next day or two or three with (430) 
Dr. Hammer concerning whether or not he reached flalic 
and vice versa? A. 1 called Dr. Hammer within an 
hour after I spoke to Walter Maguire. 1 think within a 
few moments, and asked him whether or not he had con¬ 
tacted Ferdinand flalic, and he said that he had. I said, 
are you satisfied with what you heard? He said yes. T 
said, fine. Armand, and that was the end of the conversa¬ 
tion. 
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Q- Now, over tho summer did you have any—summer 
of 1904, did you have any further conversations with 
< * alio, just yes or no? A. Yes. 

Q. Did you have over the summer of l!)(i4. did you 
have any further conversations with Mr. Hammer? \. 
Yes. 

(>. And .just tell us generally, did they relate to this 
matter? A. Dr. Hammer said that he was proceeding in 
the matter. Armand—1 mean Ferdinand Galic said h** 
was working in the* matter and he told me in July that 
he was setting up a meeting for some or one of Dr. 
Armand Hammer's associates with the people in Libya. 

Mr. Nizer: Kxcuso me. lie is now reciting a 
conversation he had with Galic and T object to 
that (431) on the same ground l did before. 

I’he Court: It will Ik* received on the same 
basis. 

Mr. Greenspoon: At this point 1 offer in evidence 
l’- ;) tnr identification and P2(> for identification, 
both of which tin* authenticity has been conceded. 
A letter from Brenner to Ogbi and from Ogbi to 
Brenner. 

Air. Nizer: A our Honor, while these precede tin* 
written arrangements made with Ogbi and DeRovin 
and Galic and consequently, are irrelevant and im¬ 
material and cannot afford the written agreements 
which have been made, so far as these particular 
two letters are concerned, they are purely almost 
social and if your Honor wants to take them sub¬ 
ject to a motion to strike, T suppose that would be 
the practice on these, but it is not anything that 
is very material. 

Air. Greenspoon: You will concede, will you not. 
Air. Nizer. that Air. Brenner was Occidental’s man 
in Paris? 
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Mr. Xizer: Yes—no, he was not Occidental. Ho 
was Interore, which is a subsidiary and he had some 
authority in this matter. I was not—in any event, 
that is not the question before us now. 

The Court: All right, they may be received. 

(Kxhihits P25 and P2(i received in evidence.) 

(4.'!2) Q. Now. Mr. Allen, I show you P27 in evidence and 
I ask you if you saw that letter at or about the date 
it hears. A. Yes. 

(-1- And I show you P28 in evidence and I ask you 
ii you saw that letter and the enclosures at or about 
the date of the cover letter. A. Just the cover letter? 

Q. 'I lie whole thing, did you see it at that time? A. 
Yes. 

Q. Mr. Allen, in Plaintiff’s Kxhihit 28. Mr. (Salic said. 
“As I did not”— 

Mr. Ni/.er: That is not in evidence, is it? 

Mr. (Sreenspoon: Yes, it is. 

Mr. Xizer: What is the number? 

Mr. (Sreenspoon: 28. 

(J- “As I did not protect my interests with Occidental 
Petroleum and as it was in fact Allen Company I 
would like you to protect my interest for this Libya 
deal with Occidental Petroleum.” do you see that? A. 
Yes. 

Q- Did you telephone to Mr. Hammer in connection 
with that matter? A. Yes. I did. 

(4T») Q. Approximately when? A. Within a day. The 
same day or within a day. 

Q. Can you tell us what was—did you get him, by 
the way? A. Yes. 

Q- M ill you tell us to the best of your recollection 
what was said in that conversation? A. I told him that 
T had advised him earlier, a few months earlier that 
Ferdinand (Salic was the finder in the deal and I had 
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received a letter trom him, he wanted to make certain 
that he was the finder in the deal. So I)r. Hammer said, 
T so recognize. 

Q. Anything else said in that conversation? A. May 
I see the letter again ? 

Q. Which one do you want to see? A. The last one. 

Yes, I told him about the—I told him about part of 
Galic’s letter, that’s all. Nothing more than that. 

Q. T show you what has previously been marked Plain¬ 
tiffs hxhibit .51 tor identification and I asked vou if you 
received that letter from Armand Hammer. A. Yes. 

Mr. (Jreenspoon: I offer Plaintiff’s Kxhihit 31 
(434) for identification in evidence. 1 think the 
authenticity is conceded. 

Mr. Nizer: Your Honor, while this is a reply 
to a letter of September 1, 19H4, which is not in 
evidence-—in any event I don’t think could bo ad¬ 
mitted, and in addition to that, if it has any rele¬ 
vance or materiality is an attempt to alter the ul¬ 
timate arrangement which was finally consum¬ 
mated irrespective of what preceded it. I want to 
preserve my objection it violates parol evidence 
rule and is an attempt by either oral or prior writ¬ 
ing to make some change in what is not ambiguous 
and clear. While the content of the letter in it¬ 
self is not in any way adverse to any of our 
theories here, that is not the point. I would like to 
preserve my right with respect to not—this ex 
tensive attempt to create a background for oral or 
written, l>etwoen other parties particularly, modifi¬ 
cation of the written agreement. If your Honor 
will look at it, you will see. 

The Court: Where is the letter of September 
1st that is referred to here? Shouldn’t they both 
go in ? 

Mr. Greenspoon: T am prepared to offer them 
both, your Honor. 
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There is an original latter and a corrected let¬ 
ter, your Honor. They have been previously marked 
P‘2!) (435) and P30 and I would offer them both. 

Mr. Xizer: That, of course, is even more ex¬ 
traordinary. There is a letter and then it's headed 
September 1, 1!!(>4, corrected copy. In any event, 
none of these are admissible, your Honor, to the 
issues in this case, whether a contract that was 
valid was ever entered into in the writing of Hx 
liibit A. 

The Court: Now what’s tin* problem? 

Mr. Greenspoon: I don't know whether Mr. 
Xizer is objecting or not. 

Mr. Xizer: I did not hear that, sorry. 

I am objecting. 

Mr. Greenspoon: The correction was with ref¬ 
erence to Klelie. There was a mistake in one 
of the paragraphs. The corrected letter deleted 
the reference with respect to Klelie and Company. 

Mr. Xizer: That throws a further cloud on its 
admissibility, but my objection which 1 wish to 
preserve specifically is that the letters are inad¬ 
missible. either of them, for the grounds 1 have 
stated, your Honor. 

The Court: What is the purpose of this? 

Mr. (ireenspion: The purpose of the September 
1st letter! 

The Court: The September 5th letter. What’s 
(45(5) its purpose? 

Mr. Greenspoon: The September 1st letter! 

The Court: Xo, the September 5th letter. 

Mr. Greenspoon: If 1 could see it for a mo¬ 
ment—this is all part of the negotiations which 
led up to the making of the oral arrangement with 
respect to the first concessions in London in Sep¬ 
tember, 1!)fJ4. 
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The Court: It' you say it's all part of the negoti¬ 
ations, wouldn t that really require me to exclude 
them once you came to an understanding? 

Mr. (ireenspoon: Xo, your Honor, because there 
is no integrated writing here in any sense of the 
word. We have an oral arrangement, partially 
memorialized and partially' referring to an oral 
arrangement in a document. 

The Court: Which is the first project that is 
referred to? 

Mr. (Ireenspoon: Sir? 

The Court: This talks “We are particularly 
interested in going into a joint venture with you 
for a second project.” Which is the first ? 

Mr. (Ireenspoon: \\ liich letter are you refer¬ 
ring to, your Honor? September— 

The Court: September 1st has a reference. 

(+.17) Mr (Ireenspoon: 1 do not recall that. Let me 
just see that. 

I think, your Honor, that that is quoted from a 
letter from Ogbi Bros, to Occidental. In other 
words, Mr. Allen was merely quoting a letter— 

The Court: I understand that. I am asking 
you, though— 

Mr. (Ireenspoon: You are asking me—1 think 
what Mr. Ogbi is talking about is fertilizer at 
that point but 1 am not positive. The two proj¬ 
ects above that outline—one was oil concession 
and one was fertilizer. In the first paragraph 
of the < )ghi letter. And there is references, your 
Honor, already in evidence relating to the trip 
to Libya made by Brenner and Oeneral DeRovin 
where they met Ogbi. That. 1 believe, is Plaintiff’s 
Exhibit 2!)—or 28, rather. 

The Court: Well, are you claiming your agree¬ 
ment goes bevond the memorandum of December 
17. 1904? 
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Mr. (Ireenspoon: Yes, your Honor. Indeed we 
are. Wliat we are savin" is this:— 

The Court: I hope you will clarify it for me. 

Mr. (Ireenspoon: \Ye are savin" this: the De¬ 
cember 17th letter refers to a prior agreement 
Presumably it may lie deemed to lie incorporated 
by reference— 

(43N) The Court: Which is the prior agreement you 
are referring to? 

Mr. (ireenspoon: We haven't gotten to that yet 
That was made in London in September. 

The Court: Are you talking now of the Sep 
tomber 18th agreement? 

Mr. (ireenspoon: Tt was actually made Septem¬ 
ber 10th or 17th. yes, vour Honor. 

The Court: I’etween whom? 

Mr. (Ireenspoon: Occidental and Allen & Com¬ 
pany. That is not vet in evidence. 

The Court: All right. 

Mr. Oreespoon: That’s what 1 am leading up 
to this thing gradually. 1 have no desire to put 
in the September 1st letter. All I want is the 
September fith letter. 

The Court: All right, it may be received on 
the same basis as the others, that is. Plaintiff’s 
Exhibit 31. 

(Plaintiff's Exhibit 31 received in evidence.) 

Mr. Allen, did you see this letter. Plaintiff’s Ex¬ 
hibit 32 in evidence, at or about the date it bears? A. 
Yes, I did. 

Q. I show you Plaintiff’s Exhibit 33 for (43!>) iden¬ 
tification and I ask you if you sent that letter to Ar 
mand Hammer. A. Yes, T did. 

Mr. (ireenspoon: I offer in evidence Plaintiff’s 
Exhibit 33 for identification. 
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Mr. Nizer: Your Honor, I have the same ob¬ 
jection to this. It violates the parole evidence rule. 

The Court: The contract is both written and 
oral, as I understand it, is that correct? 

Mr. (Ireenspoon: Yes, your Honor. 

Mr. Nizer: We deny it. 

The Court: I understand. , 

You are making some objections that are very 
difficult to follow at times. 

Received. 

(Plaintiff's Mx hi bit 33 received in evidence.) 
Mr. Nizer: This is subject to the same— 

The Court: Yes. Of course, up to this point, 
according to those letters, even on your theory of 
being both an oral and written contract, there is 
no agreement yet. 

Mr. (ireenspoon: Not yet. 

The Court: I am simply allowing this on an intro¬ 
ductory basis because the letters make it perfeetlv 
(430a) clear there is no agreement. 

Mr. (ireenspoon: Not to this point. 

The Court: (Jet down to the point, please. 
(440) (j. I just want to ask one question as to this let¬ 

ter here, September 8. Did you enclose a copy of Plain¬ 
tiff’s Exhibit 32 with your letter dated September 8. 1064, 
to Dr. Hammer? A. Yes, I did. 

Q. All right, now. in connection with Plaintiff’s Exhibit 
32. did you telephone to Dr. Hammer? A. \ telephoned 
Hr. Hammer— 

Q. Just ves, sir, first. A. Yes. 

Q. What was that conversation? 

Mr. Nizer: Objection, sir. 

The Court: Overruled. 

A. 1 told Dr. Hammer that T understood that he was 
having a meeting in London with Ferdinand Galic, Gen¬ 
eral DeRovin and/or other associates of Ferdinand Galic 
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;iiid that I wanted to he there and I wanted Walter Ma¬ 
guire to he there and his answer was, “I want vou there, 
too.” 

Now, did you after that, go to London! A. 1 left, 
I believe, on the night of September 14 on the night flight 
to London, yes. I arrived at C'laridge’s London on ap¬ 
proximately September 15, the morning, 1 believe. 

(441) Q. The year! A. 1!)(54. 

n. All right. Now, while you were in London did you 
meet with Mr. Hammer, just yes or no? A. Yes. 

*}■ Did you meet with Waite- Maguire? A. Yes. 

<j. Did you meet with (lalic? A. Yes. 

O. Did you meet with Walter Maguire and (lalic to¬ 
gether? A. Yes. 

Q. Did you meet them before, that is, Walter Maguire 
and (ialie. before 1 you met with Mr. Hammer? A. Yes. 

All right. Now, did you have a conversation with 
(lalic and Maguire, just yes or no? A. Yes. 

D. I take it Dr. Hammer was not present? A. No. 

Q. AH right. Now, after you had that conversation 
with Maguire, did you meet with Mr. Hammer? A. Yes. 
(44-) Q. Now, where did you meet him first, and who 
was present when you first met him. if you remember? 
A. I met Dr. Hammer on the night of the 16th, I believe, 
in the cocktail lounge or in the lobby of Claridge’s Hotel. 

O. Who was present when you met him? A. He was 
with a man whom I believe In- introduced mo to, 1 believe 
he introduced me to him as (lenoral Deltovin. 

< t b Was there anyone else present besides you. Hammer 
and DeTiovin ? A. (hats the only one that—Ferdinand 
(lalic. 

Q* All right. On that occasion, did you have a discus¬ 
sion with Mr. Hammer? A. I called Dr. Hammer— 

(}. Just yes or no first. A. Yes. 

Q. All right, tell us what happened, what was said and 
what you did. A. I asked— 
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Mr. Xizer: Continuing objection to this as pre¬ 
ceding the contract and not binding on the parties. 

A. I called Dr. Hammer to one side and I said, “Ar- 
mand, 1 want to let you know that Walter Maguire of 
(443) Associated Oil & Gas decided to step out of the 
picture and that re my original conversation with you, 
Armand, you and I would go on a 50-50 basis.” 

Q. What did he sav to you? A. He did not answer 
me. 


Q. Is that all that happened at that conversation? 
A. We made arrangements to meet the next day but that’s 
all that happened at that conversation. 

Q. Now, did you meet with Dr. Hammer the next dav* 
A. Yes. I did. 

O.^ Now, who was present when the meeting commenced? 
A. Ferdinand Galic, Arrnand Hammer and myself. 

( L ). Will you tell us what if anything Galic said at that 
meeting- by the way, whose room was this meeting in? A. 
Hither in Dr. Hammer’s suite or my suite. 1 reallv don’t 
recall. 

Q- In what hotel? A. In the Claridge Hotel, September 


<>. You say this was the morning? A. I believe it was 
m the morning. 

* a, "l . v,) u, Galic and Hammer were present? 
^ 1 ^ Galic, Hammer and myself were present. 

(). All right. Now, will you tell us what Galic said, 
orgofting who said helloes and good mornings and that 
kmd of stuff. A. Excuse me, if I said before that we met 
on the evening of the Kith first, we met on the evening of 
the 15th first. 

All right, it doesn’t matter. A. Well, \ want to 
correct that. 

Ferdinand Galic explained once T said, “Ferdo would 
you be good enough to please explain to Dr. Hammer 
again this entire deal.” and he told him that— 
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(,). “He" is wlio? A. Ferdinand Gallic told Dr. Ham¬ 
mer. 

Q. In your presence? A. There were three of us in 
the room. He told Dr. Hammer the entire deal again, 
that there were two very valuable concessions that he be¬ 
lieved could be obtained even though applications had 
to lie filed, but they had, the people with whom lie would 
meet could assist him in obtaining these concessions even 
though applications had to be filed. He told him that it 
would run into the hundreds of millions of dollars, but that 
be had been assured by me that Allen & Company would 
(445) handle the financing for the Occidental side of it, 
and that the deal—that was it. That was it. 

(}. All right, now. did you and Mr. Hammer have a con¬ 
versation at this point? A. I then went into another 
room or one of the other rooms with Dr. Hammer, the 
other room in the suite, and asked Ferdinand Galic to 
stay outside. 

Q. \\ ill you tell us what was said by you anil by Dr. 
Hammer in this conversation? A. T said. “Armand, as 
you know, now. Walter Maguire of Associated Oil & Gas 
is out of this deal, and we are going on a 50-50 basis.” 

Armand Hammer said. “No, we arc* not going on a 50-50 
basis, we are going on a 75-25 basis.” 

I said. “Armand, you are not going back on your word 
with me. I said, "I just finished with you in New York, 
when I spoke to you in New '> ork, and you agreed on the 
telephone that if Walter Maguire didn’t come along on 
his third that we would go along on a 50-50 basis and you 
are backing out of it.” 

He said, “I am not. He said, “This is the only way 
that I would go in the deal.” 

I said. “M ell, I am going to be very fair about it. I 
will call my brother Charles on the telephone, but (446) 
as far as I am concerned, T will only go with you on a 50- 
50 basis, f then called Charles— 

Q. W ait a minute. Wait a minute. A. Excuse me. 
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Q. Did you call your brother Charles? A. I then called 
Charles Allen in New York from Claridge’s. 

Q. Was Dr. Hammer in the room when you called him? 
A. No, T was alone with Charles Allen. 

I he Court: No, not with Charles Allen, you vere call¬ 
ing him. 

The Witness: I beg your pardon, your Honor. I was 
alone in the room. I beg your pardon. Thank you. 

Q. Now, what did you say and what did Charles Allen 
say in this conversation? 

Mr. Nizer: Objection to that, sir. 

The Court: Is this the conversation between the 
two brothers? 

Mr. Greenspoon: Yes. 

The Court: Isn’t there an end to this kind of 
hearsay? Please. 

Mr. Greenspoon: 1 can do it the other way. 

(447) The Court: There is great liberality I admit, but 
there is another way. ^ ou know, as a competent 
lawyer, how to handle this if there is any issue 
in getting it in in the proper way. 

You had a conversation with your brother Charles 
Allen. Dili you ever thereafter talk to Dr. Ham¬ 
mer? 

Q- Did you have a conversation with your brother 
Charles Allen? A. I did. 

Q- Did you thereafter have a conversation with Dr. 
Hammer? A. T did. 

Q. What did you say? A. 1 told Dr. Hammer Charles 
had agreed to go along on a 75-25 basis because he said, 
Herbert, after all, if Ferdinand says if it is going to be 
hundreds of millions of dollars profit in the deal, what 
difference does it make. T told Dr. Hammer, “Armand, as 
far as I am concerned, I would like to disregard what 
my brother said, but T love him and 1 am going to go 
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along with him, we are partners together, if the deal will 
he on a 7;> 25 basis. But he said 1 will manage the deal. 
I said all right, Armand, you manage the deal, we will 
go on—you have (-1-18) 75 per cent of the profits, you 
have 75 per cent of the losses, and you have 75 per cent 
of the profits, losses and expenses, and Allen & Company 
has 25 per cent of the profits, 25 per cent of the losses, 
ami 2.) per cent ol the expenses, and whenever you present 
us with a hill, we will settle with you.” 

And lie said, ‘‘Fine, Herbert.” He repeated again, 
"but 1 want to manage this deal.” 

I said. “All right. Armand,” and we shook hands then 
and there on that deal. 

Q. M as there anything else said about expenses? A. 
As the expenses were presented to us, we would pay them. 

Q- Anything else? A. And I told him—yes, very defi¬ 
nitely. I told him that under no condition did I want him 
to bill Allen & Company for any of his other trips in 
Europe which lie told me he was working on. I said, “Don’t 
give me any other hills other than that relating to the 
I'ibyan matter. I will pay all expenses relating to the 
Libyan matter, but don’t throw anything else in on me.” 

C>- What did lie say to that? A. lie laughed and lie 
said, “Oh, don’t worry about that, Herbert.” 

(44!)) I said, “Fine, Armand.” 

Q- By the* way, to what was this 75-25 deal supposed 
to apply? A. To the two Libyan oil concessions. 

*,)• Now, up to this point, had anyone mentioned specific 
numbers of concessionaires? A. Two numbers were men¬ 
tioned, but they are a little vague in my mind. Two num¬ 
bers were mentioned. 

Q- Who mentioned them? A. Ferdinand Oalic. 

CL Now, after you shook hands was there anything 
further said as between you and Mr. Hammer? A. Well, 
some people started coming in and out of the room. 

Q- Mere you introduced to them? A. I was introduced, 
but T don’t remember who they w«re. 
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Q- Well, can T refresh your recollection, was one of 
them Theodore Brenner? A. 1 don’t recall. 

Q. Did you meet anyone who kind of looked Arabic? 
A. I hey did, but I don’t recall their names. There (450) 
was something else said. 

Q- All right, tell us what else was said. A. I told Ar- 
mand Hammer—Armand Hammer told me he was going 
into a meeting with these people, and 1 said, “Armand, 
I want to go in the meeting too.” 

He said, “It isn’t necessary, Herbert. I am the manager 
of this deal, you can go on and enjoy yourself.” 

I said, Armand, it this is set now 1 will go away for 
a tour or five day rest, I haven’t been away in years.” 

He said, “You go away and you take a rest.” 

I said, “Now you are going to manage the deal.” 

He said, as," and we shook hands. 1 said, “This is a 
deal then ?” He said, "Yes, it is.” 

Q- Y°' v . Mr. Allen, did you see Plaintiff's Exhibit 00 at 
or about the date it hears? A. Yes. 

Q. And in connection with Exhibit 0(1, did you write 
Plaintiff's Exhibit 07 to Armand Hammer? A. Yes. 

Q- And did you thereafter receive Plaintiff’s Exhibit 
Off from Armand Hammer? A. Yes. 

(451) Mr. Creenspoon: Mr. Nizer, will you stipulate 
with me that there is an error in Mr. Hammer’s 
letter. Plaintiff’s Exhibit 0!), that lie means Decem¬ 
ber !) and not December 8? Do you see that? 

Mr. Nizer: I think that is so. T think Dr. Ham¬ 
mer so testified. 

I think that is so, whether he testified or not. 

(j. At any time between January 1, 1D04, and January 
31, 1907, did you ever meet Mr. Richard Vaughan? A. 

I don’t ever recall meeting him. 

Q* At any time between those two dates did you have 
any conversation with Mr. Vaughan concerning Libyan 
concessions? A. No. 
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Q. Now let’s talk about Mr. Brenner. Other than the 
possibility of having met him in London, in September 
1004, did you meet Mr. Brenner at any time between Janu¬ 
ary 1. 1!K!4 and January 31, 1 !H>7 ? A. Not that I recall. 

Q. During that period of time did you have any con¬ 
versation whatsoever with Mr. Brenner concerning Libya? 
A. No. 

(4f>2) Q. Between January 1, 1!>64, and January 31, 10fi7, 
did you ever meet C. James Blom? A. No. 

0. During that same period of time did you have any 
conversation whatsoever with Mr. 0. James Blom concern¬ 
ing Libyan concessions? A. No. 

Q. Now, Mr. Allen—by the way, did you ever respond 
in writing to Plaintiff’s Exhibit fi!) in evidence? A. No. 

(,}. Now, did there come a time when you received 
Plaintiff’s Exhibit 71 for identification without the hand¬ 
written interlineation thereon? A. Yes. 

<,>■ X ow when you received it, did you call Dr. Hammer? 
A. Yes. 

Q. What <lit 1 you say to Dr. Hammer? A. 1 told him— 

Q. Excuse me. Prior to the receipt of Defendant’s Ex¬ 
hibit 71 for identification, did you have a telephone con¬ 
versation with Dr. Hammer before you got it? A. Yes. 

The Court: Defendant’s 71 for identification is 
(4b3) that? 

Mr. flreenspoon: 1 am sorry, Plaintiff’s 71 for 
identification. 

Mr. Nizer: 70 or 71 ? 

Mr. (Ireenspoon: 71, December 17. 

Mr. Ni'/.er: Which is the one before the insertion 
or after? 

Mr. flreenspoon: This one has the insertion in 
it. 

A. Yes. 

Q. Who called whom? A. Dr. Hammer called me. 
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Can you tell us approximately when it was with refer¬ 
ence to December 17? A. Some time between December 
9 and December 17 he called me. 

Q. What did lie tell you in that conversation? A. He 
told me that he had been presented or had been offered 
another concession and did I want to go along on the 
same basis as tin 1 first basis, that, according to our agree¬ 
ment, handshaken agreement in London on September l(i. 
19(54, that is, that Occidental of the new concession would 
have 7.") per cent of the profits, 75 (454) per cent of the 
expenses, and 75 per cent of the costs, Allen & Company 
would have 25 per cent of tin* expenses, 25 per cent of 
the costs, and 25 per cent of the profits, and 1 said that 
that I did. I would. And he said he would send me a 
letter. 

(^. Alter that conversation, did you receive Plaintiff’s 
Exhibit 71 for identification without the handwritten 
insertion? A. Yes. 

Mr. (ireenspoon: .lust for the record to make it 
dear. Mr. Xizer. shall 1 offer Plaintiff’s Exhibit 
70 which does not have it? 

Mr. Xizer: \ os, I think that is much clearer. 

Mr. (ireenspoon: All right, I offer Plaintiff’s 70 
in evidence I understand without objection. 

Mr. X izer: Xo objection. 

(Plaintiff’s Exhibit 70 was received in evidence.) 

The Court: All right, received. 

<1 Xow. Mr. Allen, after you received Plaintiff’s Ex¬ 
hibit 71 for identification without the handwritten inser¬ 
tion, did you call Mr. Hammer? A. Yes, 1 did. 

Q- T>id you get him? (455) A. Yes, T did. 

Q. What did you tell him? A. 1 told him that the letter 
of December 17— 

Mr. Xizer: Just one second. I object to this 
as an effort to create oral evidence to contradict 
or otherwise interfere with the agreement which 
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is merged in Exhibit 71 under the very handwriting 
and signatures of the parties, and if this is an 
attempt to alter or change or modify the words 
inserted by Mr. Herbert Allen, which were mutually 
agreed upon, then 1 say this oral conversation is 
inadmissible. 

The Court: I don’t know what his answer is going 
to be. 

Mr. Xizer: It is obvious. 

The Court: It isn’t to me. 

Mr. (Ireenspoon: He knows what it was from 
the deposition I assume. Hut your Honor, this 
parole evidence rule has absolutely no application 
to this case. 

The Court: 1 am not so sure you are right about 
that with all I am taking on this. 1 like your 
positiveness of position. 1 think the difference is 
that probably the lawyers are always so certain 
that they are absolutely right and the Court is 
somewhat doubtful. 

(4f>(>) Mr. (ireenspoon: Your Honor, I think o will be 
able to convince you before we are done today the 
parole evidence rule is inapplicable. 

The Court: When you say you know from the 
witness’ prior answer, is there an attempt to 
change the matter that was inserted in this? 

Mr. (ireenspoon: No, your Honor. 

The Court: 1 didn’t think there was. 

Mr. (ireenspoon: To explain it. 

The Court: 1 don’t need any explanation for it, 
it speaks for itself. I will take it anyway. Let’s 
go ahead, 1 think you lawyers are really involving 
this case beyond requirements and complicating 
it unnecessarily. 

Mr. (ireenspoon: All right, sir. 

The Court: Somebody suggested this was a very 
complicated case this morning, and said it was an 
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involve*! case. From your pleadings and every¬ 
thing else f have read, while you have written 
numerous and extensive briefs, T think I have got¬ 
ten about Ifi today, T think there are three compara¬ 
tively simple issues in the case. T say that with 
due respect to the eminent lawyers in the case. 

Q. Mr. Allen, I think his Honor— 

The ( ourt: (to ahead, I will take his answer. 

I4.i7) (}. I think his Honor has permitted you to tell us 

the conversation you had with l)r. Hammer concerning 
Plaintiff's Kxhihit 71 for identification before the hand¬ 
written material was inserted therein. A. I told Dr. Ham¬ 
mer that the letter that he had written to me of December 
17 did not conform to our letter of December 9, which 
was part of our original agreement which we had shaken 
Hands on in London on September Hi. 

()■ What did lie say? Did you tell him anything else! 
A- He said, “Well, all light, what should we do about 
it, and I said, “Well, 1 don’t know, Armand. why don’t we 
both think about it, what wording to put in,” and 1 honestly 
don’t know, as I sit here, whether or not 1 said to be 
mutually agreed upon or whether that was his suggestion. 

As 1 sit here 1 sincerely do not as I so testified before, 

I think he said it, but 1 would not swear to it. 

Q. By the way, when you mentioned your letter of De¬ 
cember !), are you referring to Plaintiff’s Exhibit f>7 in 
evidence ? A. Yes. All T wanted to got— 

( ?- W’hat part were you referring to? (458) A. All T was 
referring to was that I want only the expenses to be 
charged to the Libyan venture and nothing else, and that’s 
the only thing I stressed when f was in London. 

Air. Xi/.er: .lust a moment. If you are going to 
quote from it. quote from it. The very thing you 
just quoted doesn’t say that. Tt says 25 per cent 
of the expenses whenever they are presented and 
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will mutually with your good self approve or dis¬ 
approve. It doesn’t say what you said. 

I he Court: Why don’t you defer that for cross 
examination ? 

Mr. Nizer: All right, your Honor. 

Q. Let me ask you this question: In this telephone con¬ 
versation. did you read to Dr. Hammer that paragraph? 
A. I read my last paragraph to Dr. Hammer. 

Mr. Nizer: I object to that as leading. 

The Court: It certainly is leading. 

A. All right. I discussed with Dr. Hammer the last 
paragraph and told him that that is where the letter wasn’t 
the same and that is how the words happened to be written 
n here. ! wanted to make certain only one thing, that 
the expenses-- 

Mr. Nizer: I move to strike out the rest of (45!)) 
the answer. 

I he Court: Now. Mr. Witness, you can only tell what 
you stated to Dr. Hammer in a talk with him. 

The Witness: All right. I thank you. Judge. 

Mr. (ireenspoon: At this time I offer in evidence 
1‘laintilTs Exhibit 71 for identification and Plain¬ 
tiff’s Exhibit 72 for identification. 

Mr. Nizer: No objection. 

Mr. (ireenspoon: And while we are at it, how 
about Plaintiff’s Exhibit 73 for identification? 

Mr. Nizer: \ es, no objection to that. 

( Plaintiff’s Exhibit P71, P72 and P73 for identifi¬ 
cation were received in evidence.) 

Mr. (Jreenspoon: Are they admitted? 

The Court: Yes. 

Mr. (’.reenspoon: May T have those to ask the 
witness one thing. 
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Q. Can you tell us what was enclosed with Plaintiff’s 
Exhibit 72 in evidence by number? A. Yes. 

Q. Which one? A. This. 

Q. I know, but by number. A. By number, P71. 
(4T>0) Q. And did you receive P71 back from Mr. Ham¬ 
mer under 1*72 ? A. Yes. 

Q. Now. Mr. Allen, at any time from September 18, 
1%4, to .January 31, 1067, did anyone from Occidental 
send to you copies of Plaintiff’s Exhibits 36, 37 and 38? 
A. I never saw 36. 

Q. Did they send them to you during that period of 
time is my question? A. No, not on 36. Not on 37. Not 
on 37. No, on P38. 

Mr. Greenspoon: I offer in evidence Plaintiff’s 
Exhibit 52 for identification and I don’t think there 
is any doubt about its authenticity. That is the 
agreement with Lawler. 

Mr. Ni/.er: Your Honor, 1 object to this as being 
preceding Exhibits 70 and 71, which is the written 
arrangement between the parties and therefore ir¬ 
relevant. It is some other geologist that was en¬ 
gaged and furthermore I am checking the record 
right now. I here was a question about the docu¬ 
ments in the Lawler file and Judge Lasker took the 
entire file, and on our objection authorized only 
several documents to be taken out of that file and 
(461) presented. T am checking it now, but T be¬ 
lieve that this letter was excluded by Judge Lasker 
in his ruling. 

5 es, that is right. 

Mr. Greenspoon: To the contrary. Judge Lasker 
ruled that parts of that contract were to be de¬ 
livered to us. 

Mr. Nizer: Where is that. Mr. Greenspoon? 1 
have the order here ami if that is correct_ 
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Mr. (ireenspoon: I think that is all right. 

It doesn’t matter anyway, your Honor. I think 
the question is whether it is relevant here. 

Mr. Nizer: 1 es, I think—I have a letter here 
pursuant to .Judge Lasker’s ruling after study of 
the entire file in which tin* letters that he permitted 
parts or all to he submitted were given, and this 
is not included. 

Vow. I want to be fair to counsel and say that 
I recognize that your Honor has the full discre¬ 
tion to rule otherwise despite that preliminary or¬ 
der, hut I think that the reasons that maintained 
that position then arc* just as sound now. 

So I object on the general grounds just called 
to your Honor’s attention in the prior ruling, [t 
is a decision in the form of two opinions which I 
would like (4(i2) t<» hand up to your Honor. Coun¬ 
sel is reading them. 

I he Court: J haven’t seen them at all. 

Mr. (ireenspoon: I don’t think they have any¬ 
thing to do with this, vour Honor. In the first 
place, I believe, my recollection is that—T have— 
could I have the date of that document again, the 
one I just offered ? 

The Clerk: October lfi, 1<)f>4. 

Mr. Xizer: ^ our Honor can see how far afield 
this is. In our effort as early as October ’fi4, to 
obtain some geological assistance, some arrange¬ 
ments were made. What has that got to do with 
this issue? 

Mr. (ireenspoon: It has got plenty to do with it, 
your Honor, because it makes Lawler their agent 
for certain purposes, it makes certain of his letters 
admissible in evidence, and it is another fact not 
disclosed to the plaintiff. 

I he Court: How does this letter make Lawler 
their agent? 
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Mr. Greenspoon: It is a contract, an employment 
agreement, your Honor. 

Hie Court: How does it make him their agent? 
I hey engaged the man for geological purposes. 
Does that (403) make Lawler an agent? 

Mr. Greenspoon: It does insofar as letters are 
written hack and forth between two of them. When 
they write Lawler a letter and Lawler answers. 

I he Court: I can’t accept that a letter agree¬ 
ment between an employer and employee for an 
employee’s services makes the employee the em¬ 
ployer’s agent with respect to matters beyond the 
scope of the employee’s relationship. That is what 
you are saying here. 

Mr. Greenspoon: I am not talking about that, 
your Honor. I am saying there are some Lawler 
letters which are going to he highly relevant to the 
issues in this case and are really going—and I just 
want to got in his contractual relationship first 
that it was concealed from us. That is another point. 

Mr. Xizer: Concealed? 

Mr. Greenspoon: Yes, it wasn’t disclosed. Put 
it that way? 

1 h«> Court: Let me go back to another exhibit 
that we received in evidence and T am referring to 
the exhibit dated December 17, 1964, which had the 
insertion following the conversations which the wit¬ 
ness testified, that is, the conversation between him 
and Dr. Armand Hammer. What exhibit number 
is that, 71 ? 

(4(54) Mr. Greenspoon: 71 in evidence, your Honor. 

1 think your Honor might mean 61), where he 
refers to Mr. Theodore Brenner and our geologist. 

The Court: No, no, T know the one T mean. The 
one that has the handwritten insertion. 

Mr. Greenspoon: That is 71. 
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Tht* Court: You asked for it before. T gave if 
back to you. 

Mr. (Jreenspoon: Here it is, your Honor (hand¬ 
ing) 

The Court: 1 think the witness will need this. 

Mr. VanVoorhis: Your Honor, might 1 add .just 
a word there, that is, that one of the issues is 
whether (lalic turned up the concessions and it is 
quite material, it seems to me, to show that Occi¬ 
dental’s consulting geologist did not refer or recom¬ 
mend these particular parcels, (lalic, we contend, 
• lid. I think this is another basis on which this is 
highly pertinent unless Mr. Nizer will waive a 
point in the defense— 

Mr. Xizer: Xo. there is no sequitor even if it 
is a fact and it isn’t a fact as the evidence will later 
show on the depositions which have already been 
conceded in. 

Mr. Lawler was an independent contractor geolo¬ 
gist as these companies hire them as early as (4fi5) 
Vi.'?, long before any of this occurred, your Honor. 
And this matter has been reviewed and fully argued 
previously and while it is not binding on your 
Honor in any sense, I feel that the cogency of the 
arguments, the briefs and the rulings, two rulings, 
if your Honor has them, of .Judge Lasker which 
excluded this very document upon the same argu¬ 
ments except that they «-*>re more extensive, ought 
to appeal to your Honor since this is totally irrele¬ 
vant. and a further attempt by going back to other 
channels of other people we hired and what not. to 
confuse the issue of a simple agreement between 
the parties where expenses and costs had to be 
mutually agreed or there were none that could he 
charged, and that is the issue here on this subject, 
and trying to lift themselves by .heir bootstraps, 
your Honor, by referring to other geologists that 
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as f ar back as ’G3, we had some in ’HI, is 
certainly far. far afield under any theory of this 
ease, and 1 don’t wonder that Judge Lasker ruled 
it out. 

I he Court: What makes you think that the Court 
is likely to he confused simply because there are 
a great many exhibits coming into the ease, many of 
whieh upon their face are irrelevant as far as the 
issues in this case are concerned in the light of my 
lepeated statement that since I am sitting without 
a jury, 1 would take almost (46G) anything that is 
oliered and eventually decide the simple issues of 
the case if they eventually remain as simple as I 
think they are upon matters that are clearly evi¬ 
dentiary? 

Mr. YanVoorhis: I think that the defense has 
not abandoned its position that Lawler and other 
geologists connected with the defendant had an im¬ 
portant point in turning up these concessions rather 
than Lalic and I think that is quite material. 

I’he Court: That I don’t know, 1 haven’t heard 
any evidence on it. but I was about to ask the wit¬ 
ness a question, if f may. 

Mr. (ireenspoon: Yes, your Honor. 

By the Court: 

(}. Referring to the letter of December 17, I am calling 
your attention to the portion: “We agree to the same 
arrangements with you on the possible second conces¬ 
sions as on the first concessions.” A. Yes. Judge. Yes 
your Honor. 

Q. Wlmt was your understanding there of the first 
concessions? A. The first concessions, that Occidental Pe¬ 
troleum would have 75 per cent of the profits, 75 per cent 
ot the (4G7) losses, 75 per cent of the expenses, Allen 
& ( ompanv would have 25 per cent of the profits, 25 per 
cent of the losses, and 25 per cent of the expenses. 
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O. Well, I am afraid I didn't make myself clear on 
the question. You were describing what you understand to 
be the arrangement. 1 ask you what was your understand¬ 
ing as to the reference to the first concessions? This let¬ 
ter refers to two concessions. A. The first concession be¬ 
came two. if 1 recall. 

( i- I’ardon? A. The first concession 1 think was split up 
into two. I believe there were two numbers mentioned 
:n London at my first meeting. They mentioned two con¬ 
cessions to me. 

(). I hat is what 1 am coming to. The first concessions, 
those to which you referred, when you related a conver¬ 
sation that you had with l)r. Armand Hammer— A. Yes. 

(}■ —on I believe September 17, either in your suite or 
His suite at the C'laridge Hotel? A. Yes. 

Q. And you said at that time according to your testi¬ 
mony you came to an arrangement. A. Yes. 

f,). Or an agreement. (4fi8) A. Yes, your Honor. 

Q- 1’nder which Occidental was to have 7. r ) per cent 
*—that related 7;> per cent of the expenses, tin* losses and 
the profits? A. That's correct. 

O. And you were to participate to the extent of 25 per¬ 
cent—- A. That’s right. 

(,). —of the expenses, losses and profits? A. That’s cor¬ 
rect. 

O. \ on were relating then, as I understood your testi¬ 
mony. to a different concession than is referred to in this 
letter as far as the second concession is concerned? A. 
That is correct, your Honor. 

Q. And if I understood your testimony, you said at 
that time you did come to an agreement with Dr. Hammer 
with respect to those first concessions? A. On December 
17? 

Q. No, on September 17. A. On September 17—on 
September Hi. that is correct, your Honor. 

Q. Those were different concessions entirely from the 
second concession referred to in this letter? (4f>0) A. That 
is correct, your Honor. 
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Q- Then you had two separate agreements with him 
witli Occidental according to your testimony, did you not? 
A. Without the legal interpretation, yes. 

Q. No, 1 am asking you as a layman, based on your 
testimony. A. Well, 1 agreed to the same— 

Q. Well, what you are saying is with respect to this 
second concession, and if this isn't correct say so— A. 
Yes. 

Q- —that you came to the samy understanding or the 
same agreement, whatever term you want to use— A. 
You are correct. 

Q. —that you had with Occidental insofar as the first 
concession ? A. 'i ou are correct, your Honor. 

Q. There are two separate contracts then? A. You are 
correct, your Honor. 

I he one that you entered into on September 17, 1964, 
and the second one which you claim existed by virtue of 
this letter which he sent to you with the handwritten in¬ 
sertion by yourself and the acceptance by him, do I under¬ 
stand correctly? (469a) A. You are correct, your Honor. 

The Court: Suppose we take our mid-afternoon 
recess. 

(Recess.) 


(470) Mr. (Ireenspoon: Has your Honor ruled on the 
Lawler contract yet ? 

Mr. Nizer: Before your Honor does, I would 
like to make just one point I didn’t, and that is 
certainly through this witness the Lawler contract 
cannot be submitted. He knows nothing about it, 
I don t think he will claim he saw it, and if they 
are to offer this in evidence, they have to have 
some foundation through someone who knows about 
it. 
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Mr. (Jreenspoon: The authenticity is conceded, 
! think? 

Mr. Nizer: I concede the authenticity of the 
document, lint I don't concede it being offered in 
evidence through this witness, aside from all the 
other objections I have made. 

Yon listed Lawler as a witness. He is going 
to be here-— 

Mr. (Jreenspoon: lie won't be here, as far as I 
know. I don’t control him. I think la- is in Ala¬ 
bama, or some place. 

All my points with this witness is, is that lie 
wasn’t told about it. That is what I am really 
driving at and, on top of that, the Lawler rela¬ 
tionship with Occidental I think is a highly rele¬ 
vant one in view of a (471) lot of communications 
that passed back and forth between them. 

Mr. Xi/.er: Your Honor, perhaps I can facilitate 
this. If the only question is, “Were you told 
about”— 

The Court: I was going to say, if that is what 
your offering is for, why don't you ask the wit¬ 
ness ii he was ever told, and we can end it at 
that point? 

Mr. (!rccnspoon: All right. May I have that, 
your Honor, and I will ask him if he has ever 
received a copy of it. 

The Court: He lias already testified. I believe, 
that lie didn’t. I may he mistaken. 

"By Mr. (i reenspoon: 

Q. Mr. Allen, at any time from October 18th, I believe 
it is. 1004. through January 31. H)(!7, did Occidental 
or anyone in Occidental deliver to you a copy of Plain¬ 
tiff’s Exhibit 52 for identification? A. No. 

Q. Did anyone in Occidental tell you about that docu¬ 
ment? A. No. 
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Mr. (Jreeaspoon: I offer in evidence tlu* Febru- 
ary 20, 19(i5, agreement, which I think Judge Lasker 
did direct you to deliver to us. 

(472) Mr. Nizer: We delivered it to you, hut the same 
objection. If you want to ask whether he got a 
copy, subject io my general objection, that may 
facilitate it. The documents are not thereby made 
admissible. 

What number is that? 

Mr. Oreenspoon: 83. 

The Court: Why don’t you put the same ques¬ 
tion to him and T think we can save time, if that 
is your purpose. 

Mr. Oreenspoon: Fine, your Honor. 

By Mr. (ireenspoon: 


Q. Mr. Allen, at any time from February 20 1%f> 
through January 31. 1907, did anyone from' Occidental 

delner a copy of Plaintiff’s Kxhibit S3 for identification 
to you? A. No. 

Q. Or to Allen & Company! A. No. 

p.S !’"! frul " Owidnital i-vcr fell you «lx>„t 

Plaintiff s Kxlnbit 83 for ... at any tin,,. Iron, 

e ruar\ _0, 1905, through January 31, 1907? A. No 


Mr. (, reens|, oo,i: I offer in evidence Plaintiff’s 
hxluhit 78 for identification. Your Honor, before 
anything is said, I will explain exactly why 1 am 
offering this. (473) There has been much ado made 
about enclosures that are supposed to be in let 
ters that are not there from (Jalic. This is one 
we got from Occidental in which they note right 
<»n it that whatever he said was enclosed was not 
enclosed. So it happens with (lalic quite a bit. 

I bat is the only point of that letter. 

The Court: That is your observation, that it 
happens quite a hit, and I am sure Mr. Nizer oh- 
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.jects to your statement and the objection is sus¬ 
tained. 

Mr. Greenspoon: It happened at least twice, put 
it that way. 

The Court: That it happened once or twice is 
not quite a hit. I think you should hear in mind 
my previous observation that speeches and state¬ 
ments by lawyers is not evidence. 

Mr. Greenspoon: I am sorry, your Honor. 

Phe Court: I take it you are referring to tin* 
handwritten material “enclosure not included”f 

Mr. Greenspoon: N es, sir. We trot that from 
Occidental. 

I 1 he Court: Received for that limited purpose. 

(Plaintiff’s Kxhibit P7S received in evidence.) 

(Pause) 

Mr. X i'/.er: Your Honor, before that is accepted— 

* * # 

(470) Mr. Greenspoon: 1 offer in evidence Plaintiff’s 
Kxhibit 204 for identification and 1 think although 
it is undated, I think Mr. Ni/.er will concede that 
it was completed in its present form in or about 
November of 1904. 

Mr. Nizer: 1 will tell you in a moment. I don’t 
know the facts. 1 don’t know what it is. 

(Pause) 

Mr. Nizer: Is that the Xerox we gave you of 
258 f 

Mr. Greenspoon: Yes. 

Mr. Nizer: Yes, I do concede the date, Novem¬ 
ber, 1904. 

Mr. Greenspoon: And I think there is no (470a) 
objection to the document, is that right? 

Mr. Nizer: What is this? 

Mr. Greenspoon: The Vaughan report. 

Mr. Nizer: No objection. 
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(Plaintiff’s Exhibit P204 received in evidence.) 
(477) Mr. Greenspoon: That is quite a lengthy one, 
your Honor, and— 

The Court: What is the date of it? 

Mr. Greenspoon: It is conceded, your Honor, to 
have been completed by Mr. Vaughan in Novem¬ 
ber, 10(14. Is that right, Mr. Nizer? 

Mr. Nizer: Yes. 

The Court: A point of inquiry with respect to 
this exhibit. 

Paragraph 7. the third line or beginning the 
second line: 

“Libya will, of course, be influenced by OPEC 
decisions * * *” 

Does that refer to Occidental Petroleum— 

Mr. Greenspoon: No, your Honor. That is the 
oil producing countries of which Libya was not 
then, I believe, a member. It became a member 
since then, ft is the big nine countries. 

The Court: All right, go ahead. 

Q- Mr. Allen, I show you Plaintiff's Exhibit SO in 
evidence and 1 ask you if anyone from Occidental at 
any time between February 15, 1965, and January 31, 
1967, ever delivered a copv of it to von or told vou about 
it. A. No. 

(47S) Mr. Nizer: I object to it but I understand your 
Honor is taking it subject to the rule your Honor 
has laid down. 

The Court: This is a very poor copy, Plaintiff’s 
SO. I cannot read the second page at all. 

Mr. Greenspoon: Do you have a better copy of 
that? Ours is very bad. Ours is very poor. We 
can Xerox it and deliver to the court a better copy. 

Your Honor, may T have tlie Vaughan report. 
I want to ask a few questions about it. 
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Q- Mr- Allen, at any time from November, 11)04, through 
January 31, 1907, did anyone from Occidental deliver a 
copy of Plaintiff’s Exhibit 204 to you? Or to Allen & 
Company to your knowledge? A. No. 

Q. Now, Mr. Allen, during any time from September, 
l!)(i4—well, now let’s bring it back, from January 1, 
l‘)(i4, to January 31, l!)(i7, did anyone from Occidental 
tell you that the cost of discovering oil reserves in Libya 
has been among the lowest in the world, being in the 
order of 10 cents per barrel compared to over a dollar 
fifty cents per barrel in the Cnited States? A. No. 

Q. Why don’t you read the— 

(47ft) The Court: ( 'an't you put it one simple ques¬ 
tion. Was any of the information contained in 
the Vaughan report brought to bis attention, period. 

Q- Just read the summary sheet which runs 12 para¬ 
graphs. 

Mr. Nizer: He has already said he didn’t get 
the Vaughan report. 

Mr. (Ireenspoon: He might have been informed 
orally about some of the stuff in there. 

Mr. Nizer: You asked him if lie was informed 
orally about its contents, lie said lie didn’t get it. 

I object to this particular question, your Honor. 

The Court: Overruled. 

The Witness: May I have the question, please? 

Q. Did anyone from Occidental at any time from Janu¬ 
ary of 1904 through January 31, 1907, tell you about the 
matter contained in items 1 through 12 of the summary 
sheet of Plaintiff’s Exhibit 204? A. No. 

Mr. (Ireenspoon: Your Honor, we don’t have an 
extra Xerox at the moment. Can we Xerox this— 

The Court: 1 indicated that whatever exhibits 
were offered in evidence 1 would require for my 
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own uso, (480) copies rather than the originals. I 
prefer to have copies at all times to work with. 

Q. Now, Mr. Allen, .just briefly did you send Plaintiff's 
Exhibit 07 to Mr. Hammer! A. Yes, 1 did. 

Q. After— 

Mr. Nizer: Will you wait one second? 

Mr. Greenspoon: The DeTiovin report, Mr. Nizer. 

Q. After you sent Plaintiff’s Exhibit 07 to Mr. Hammer, 
did he at any time call you on the telephone to dis¬ 
cuss Plaintiff’s Exhibit 07? A. No. 

Q. Was the first time that Allen Company had any 
response to Plaintiff’s Exhibit 07 the letter dated July 
l(i, 1965, Plaintiff’s Exhibit 124 in evidence? A. Yes. 

Q. Now, sir, in the second paragraph he says “Our 
agreement of September 18, 1064, with Ogbi Bros, was 
cancelled on June 10, 1065,” do you see that? A. Yes. 

Q. And then it goes on to say “When 1 met Mr. Taber 
Ogbi in London together with Mr. Galic," do you see 
that? A. Yes. 

(481) Q. Before you received Plaintiff’s Exhibit 124, 
had you been told about that meeting on June 19, 1965? 
A. No. 

Mr. Nizer: By whom? 

Q. By Hammer. A. No. 

Q. By anybody from Occidental? A. No. 

Q. Or by Galic for that matter! A. No. 

Q. Or bv Ogbi? A. No. 

Q. By the way, have you ever talked to Ogbi except 
the possible time when vou were in London in 1964? 
A. No. 

Mr. Greenspoon: 1 offer in evidence the alleged 
cancellation of Ogbi referred to in Plaintiff’s Ex¬ 
hibit 124 which is PI22 for identification. 





4 


356a 

Herbert Aliev, for Plaintiff, Direct 

Mr. Nizer: This letter lias been stipulated by 
pre-trial order, your Honor. There is no alleged 
about it. It’s a faet. My only objection to it is 
that it is collateral and has no bearing on the 
basic contract here and that all these matters do 
not go to the issue, but (482) otherwise, we are 
not challenging that there was a cancellation— 

The Court: It may be received. 

(Plaintiff’s Kxhihit 122 received in evidence.) 

Mr. (Jreenspoon: I offer in evidence Plaintiff’s 
Kxhibit 123 for identification which I think is 
conceded authentic and might e ' conceded ad¬ 
missible, Mr. Nizer. It was ’laintifiPfc Kx¬ 
hibit !)■—somebody’s exhibit ot remember. 

Pre-trial item 16. 

Mr. Nizer: Is that the letter from the Chase 
Manhattan Bank? 

Mi 1 . (Jreenspoon: It is on the Chase Manhattan 
Bank's stationery. 

Mr. Nizer: That has been stipulated. It was 
annexed to our submission. 

Mr. (Jreenspoon: No, not that letter. 

Mr. Nizer: Oh. this is the first. I thought that 
was the second. 

Mr. (Jreenspoon: That's what precis led July Kith. 

Mr. Nizer: That’s right, July 15th, that’s what 
I said. 

(I laintilf s Kxhihit 123 received in evidence.) 

Q- Mr. Allen, at any time prior to January 31, 1!>67, 
did anyone from Occidental talk to you about the sub¬ 
ject (483) matter of that letter, Plaintiff’s Kxhihit p>3» 
A. No. 

Q. When you received Plaintiff’s Kxhihit 124 in evi¬ 
dence. did you discuss it with your brother, Charles 
Allen and anyone else? A. I commenced a discussion— 
v<*8. 
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Q. With whom? A. With my brother Charles. 

Q. With anyone else? A. A little later, a few minutes 
later, James Deer. 

Q. Who is James Deer? A. Connected with Holtz- 
mann, W 7 ise & Shepard, our attorneys. 

Q. Do you know whether or not Mr. Hammer was in 
New York on July If?, 1965? A. 1 do not. 

Q. ^ M you tell us what the conversations were be¬ 
tween you, Charles Allen and James Deer? 

Mr. N izer: Objection sir. 

The Court: I don’t really know how this can 
possibly be binding on the defendant in any re¬ 
spect, but 1 am going to take it. 1 took it before. 

Mr. Greenspoon: You took it from Charles Allen 
before. 

(4S4) The Court: I don’t understand on what theory 
this conversation on the part of the two general 
partners of the plaintiff with their attorney with 
respect to their alleged rights under this contract 
would have insofar as it would he binding on 
the defendant, but I’ll take it. 

You may answer. 

A. Of course, we were astonished at the letter— 

O. No, give us the conversations. 

The Court: You do not have to move tc strike 
that out. 

Mr. Greenspoon: I move to strike it out. 

A. I told Charles Allen that I was quite surprised at 
the letter. That it appeared as though Arrnand Hammer 
was being tricky, that he was playing things close to 
his chest, that it was quite obvious that he was trying 
to freeze us out. As we were talking—excuse me, T am 
preceding myself a little bit. 

As we were talking it over, my door is always open, 
T never close the door to my office. Jimmy Deer was 
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passing along in tin* corridor and I called him in. I said 
Jim, look at this letter, would you he kind enough to 
tell us what to do about it. And he said, may I please 
see the tile. After he read the file— 

(485) Q. Excuse me, was the—1 don’t want to inter¬ 
rupt you, hut was the DeKovin report, whatever we call 
it, Plaintiff's Exhibit 1)7. in the file? A. Yes, it was. 

Q. Now. will you please continue. A. After he read 
the report, I said to my brother and to Jimmy Deer, 
it appears that Armand is being tricky, that he is play¬ 
ing things close to his chest. He is trying to freeze 
us out. 

Q. (io ahead. A. I am trying to think now, I want 
to be correct. 

Trying to freeze us out. And isn’t this, Jimmy, just 
like a husband who wants to get rid of his wife, send¬ 
ing his wife a telegram and saying in the telegram we 
are no longer—I am no longer married and it doesn’t 
mean a darn thing. Jimmy said, that’s exactly so. I 
said, just what should Charles and myself do about it. 
1 said, is there any reason to answer this? lie said, it’s 
of no legal consequence and lie used some other legal 
phrase which I don't remember. And we did not answer 
it. 

Q. Now, Mr. Allen, in the month of August, 19(i5, did 
Armand Hammer call you on the telephone concerning 
the July Kith letter. Plaintiff's Exhibit PJ4? (48(i) A. 
August of— 

Q Did Armand Hammer call you on the telephone? 
A. 1 don’t recall. I would say no. 

Q. In a conversation in August of 1965, did you tell 
Armand Hammer that he was fully justified in sending 
that letter? 

The Court: Without objection by counsel, I must 
suggest to you on a matter that is rather critical 
that you do not lead or put leading questions. 
Whether there is objection or not— 


I 
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Mr. Greenspoon: I am trying to negate some¬ 
thing. 

The Court: I must suggest that you not lead 
the witness and certainly there is a proper way 
of developing evidence by questions as to which 
there can be no objection. And 1 think that’s 
really what ought to happen here. I think you 
must recognize that this is a matter of some im¬ 
portance in this case, is it not? 

Mr. Greenspoon: Yes, sir. 

The Court: I am going to suggest that you 
don’t lead. 

Q. Mr. Allen, did you and Armand Hammer, just the 
two of you with no one else present, ever discuss Plain - 
tiff’s Exhibit 124 in evidence? A. Up to what period? 
(487) Q. Well, up to January 31, 19fi7, just the two of 
you? A. Never. 

The Court: Do 1 understand your answer to be that 
following the receipt of a letter of July 16, 1965, which 
you say you discussed with your brother and as to which 
you had the advice of Mr. Deer, at no time did you ever 
discuss the contents of that letter with Dr. Armand Ham¬ 
mer? 

Mr. Greenspoon: By himself alone I mean, is 
my question. 

The Court: That was the question I put. It 
seemed to me it was a perfectly simple question. 

The Witness: I never did. 

Q. In 1965, as between you anti Charles Allen, who 
was in charge of this Morocco phosphate, copper, what¬ 
ever you want to call it, talks with Mr. Hammer? A. 
Charles Allen. 

Q. Did you attend the meeting at which your brother 
was present some time after July 16, 1965? A. With 
Dr. Hammer? 


' 
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Q. Yes. A. Some time in November. 

Q. And who was present and where did it take place? 
(488) A. In the office—-in Charles Allen's office. 

Q. \\ hen you said November, do you mean— A. No¬ 
vember, 1965. Present were Charles Allen, Dr. Hammer 
and myself. 

Q- Other than to say hello or goodbye, did you partiei- 
pat< in that conversation at all ? 

The Court: I am suggesting, again, you are lead¬ 
ing on matters I prefer you don’t. 

Q- Did you say anything at all ! A. I said nothing at 
that meeting other than hello or goodbye. 

Q. ^ ill you tell us what Charles Alien said, if any¬ 
thing, and Dr. Hammer said, if anything, at that meet¬ 
ing? A. That was in November, ’65? 

Q. \ es, sir. A. Charles Allen told Dr. Hammer that 
he had received communication from Ferdo Galic and 
that Galic was quite disturbed. 1 believe that he was 
quite disturbed and he said, I will sum it up as much 
as I can. He told Dr. Hammer that Ferdo is complain¬ 
ing that you don’t answer his phone calls. For God’s 
sakes, will you cooperate with him. I told Ferdo that 
we have our 25 per cent interest. You have an interest 
in this deal. Ferdo. (489) Please cooperate with Dr. 
Hammer. Charles Allen was telling this to Dr. Hammer 
in my presence. Then they went on to discuss phos¬ 
phates. 

Q. Did Dr. Hammer say anything about it? A. Not 
to my knowledge, at that moment. Before he left, he did. 

Q. What did be say before he left? A. lie thanked 
Charles very much for what lie was doing with Ferdinand, 
and that was the conversation, that I remember. 

Q. Incidentally, did you see Plaintiff’s Exhibit 141 at 
or about the date it bears, or whenever you received it ? 
A. Yes. 


% 
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n Vi J ? St r S ° r n<>: Did you cal1 (iali ‘* or did Charles 
rail Galic about Plaintiff’s Exhibit 141? A. Charles Allen 

called Ferdinand Galic on this letter. I remember it 
clearly. 

Q. Mr. Allen, were you present at a meeting which took 
P la ce m the summer of I960 with Or. Hammer and vour 
brother Charles? A. Yes. 

Q. Do you know how that meeting was arranged? 

„ 1 ’ } ' e nn Cou i rt: Pard on me. Can you fix the time 
ot (490) that meeting? 

Mr. Greenspoon: Yes, I will. 

Q. When was that meeting, what month? A I be 
lieve that was August, 1966. 

Q. Preceding that meeting, had there been an exchange 
° your knowledge, of correspondence between vour 
brother and Dr. Hammer? A. Could I see anything at 
all to refresh my memory? 

, 1 7 Q il 1 ® ho j; 11 to • vo "- 1 8how you Plaintiff’s Fx- 

liinit 179 and Plaintiff’s Exhibit 180 and 1 as K vou if 

you saw that correspondence in July. 1966, if vou remem¬ 
ber. A. .1 remember seeing the cable 
Q. Which cable? A. The cable which reads. “Accord¬ 
ing vour advice, have done utmost for Hammer”— 

Q. Just tell us »hat it is „ part of. A. Part of a 

•Her of July 3th, PI79. I don't know whether I saw 
the letter to Armand. 

, ° j.et me ask you this question: Was the meeting in 

f l ! f?USt , " r . th,, o ,Pe ting in the summer of 1966 after the 
date ot 1 laintiff’s Exhibit 180? A. Yes. 

Q. Can you fix it in August? Try to come as close 
• 4 > as vo :' ean to the date in August when that meet 
n R oeeurred. A. I would think somewhere in Z Tel 

m iS rZZFZZ"”* ,hat ar ™ " f 

Dr Hammer. r ™™ b ' r Wll ° " ,at A 
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Q. Wlit-rc did tlie meeting take place? A. Either in 
Charles Allen’s office or in my office. 

Q. Who was present? A. Dr. Hammer, Charles Allen 
and myself. 

Q- Who did the talking—well, let's do it this way; 
what was said at that meeting by Dr. Hammer by you, 
hv Charles or by any of you? (live us the full conversa¬ 
tion. A. I ren nber tin* meeting very well because Dr. 
Hammer came into the office and he seemed quite dis¬ 
turbed— 

Mr. Xi/.er: I move to strike that. 

A. —and I have never forgotten that because I rarely 
see him disturbed. « 

Mr. Xizer: I move to strike that out. 

The Court: I will disregard it. 

(}. Could you describe his conduct or his looks, if you 
can? (4f>2) A. Well, he appeared quite worried— 

Q- No, no. A. I cannot, no. Therefore, I will skip that. 

Dr. Hammer came in and he said, “Charlie, this man 
is threatening me ’—he practically disregarded me in the 
room and that is why I remember it so vividly—“This 
man is trying to take these concessions away from us 
and trying to take them elsewhere.” 

( harlie said, “1 am well aware of it, Armand. lb- 
invited Allen & Company to have tin* two concessions 
and 1 told him that under no condition could he do that," 
and that we were all working for the same cause, we 
had our 2, r > per cent interest, that he had his interest 
and he shouldn’t even give it a thought. 

Armand said to Charles Allen, “Would you please get 
this man off mv back?” 

Therefore. Charles said, “What do you want me to do?” 

lie said. “Will you please get him off mv back and 
see if you can get him to settle with me?” 

Charles went on the telephone, called Ferdinand (ialio, 
and how quickly— 
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Q. .lust a moment. Were you in the room when Charlie 
ealled (Ialie? (403) A. I was in the room. I was not 
on the telephone nor was Armand Hammer on the tele¬ 
phone. 

Q. Was Armand in the room? A. W’e were all three 
of us in the room. 

Q. All right, we have Charlie on the phone, (io ahead. 
A. Charlie was on the telephone and obviously he was 
arguing quite a hit with Ferdinand (ialie and he told 
him—they were arguing bank and forth and we both 
heard him say that. “Please desist. Ferdo. W’e all have 
the same interest. Allen & Company has a 25 per rent 
interest, you have your interest. W’e don’t want the 
concessions, you have no right to he trying to give the 
concessions elsewhere, and you should not try to take 
them away from Armand Hammer. W’on’t you please 
settle with him?” 


After a long, four or five minutes talk, which is quite 
length) tor ( harles Allen, Charles turned to Armand and 
myself and said. “You both heard what I said. I told 
Ferdinand (ialie”—I am getting ahead of myself—“Charles 
Allen said to Ferdinand (iallic at the conclusion. "Ferdo. 
lf you will please settle with Dr. Hammer I will give 
you anything up to—you can have anything up to 50 
per cent of our 25 per cent, provided you settle.” 

Charles Allen came off the phone and said, "You (4!)4) 
heard what 1 said. I told Ferdo (ialie I would give him 
up to 50 per cent of our 25 per cent if he settled with 
you and he assured me that he would.” 

Armand Hammer said, "Thank you verv much. 1 will 
take it on from here.” and he left the room. 


I he Court: You say this took place in August, 1066? 

The Witness: Yes, your Honor. That was after the 
concessions— 


The Court: The concessions had alreadv been granted 
at that time? 
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The Witness: Tliat is correct. 

The Court: And it was loop after the award! 

Hie Witness: That is absolutely right. That is why 
Dr. Hammer was worried and came in and asked us— 
he told us tliat Ferdinand threatened to take the con¬ 
cessions away. That is the reason Charles Allen made 
the call. He said. “Get him off my back.” 

Q. Mr. Allen, were you advised at some later date 
that Occidental and Galic had gotten together? 

Mr. Xizer: I can’t hear you. 

Mr. Greenspoon: I asked him if lie was advised 
that Occidental and Galic had gotten together at 
some later date. 

(495) A. I don’t understand the question. 

Q. Did Dr. Hammer report back to you what he did 
after lie loft your office in August, 19fi(if A. In reference 
to what? 

Q. In reference to Galic. A. I was told at some later 
date that there hud been a settlement made. 

(). W 7 ho told you that? A. My brother, at a later date. 
I don t recall when it was, becaus, I didn’t know the 
settlement was made but I recall my brother did tell it 
to me. I don’t ever recall seeing it. 

Q- After you had this meeting with Dr. Hammer in 
y°ur offices in August of 19(i(i, did you have subsequent 
discussions with Galic? Just yes or no. A. Oh, yes. 

(^. When did they commence, roughly? A. Ferdinand 
Galic—from that date on, Ferdinand Galic didn’t leave 
Allen & Company alone— 

Mr. Nizer: 1 move to strike that out. 

A. I had almost daily calls, either Charles Allen or 
myself had practically daily calls from Ferdinand Galic 
after that August 12th, 14th or 15th meeting. 

(49(i) Q. lOfifif A. 
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Q. As a resut of those calls from (Jalic, did you do 
anything about itf A. Yes, I did. Tie was so bother¬ 
some, he said, “Well, are you protecting rue”_ 

Mr. Nizer: I object to this. 

Q. What did you do? A. 1 contacted— 

Mi. Nizer: .Just a moment. (Jive me an oppor¬ 
tunity, please. 

The Witness: I beg your pardon. 

I he Court: Please listen to the question and answer it. 

Q. I lie question is, what did von do? A. Contacted 
our attorney, Jimmy Deer. 

Q. lo do what? A. To check up and see what we 
should do re our September 16. 1964, contract. 

Q. Subsequent to that date that von asked him to check 
up— 

Mr. Nizer: What date is that? 

Mr. (Jreenspoon: October. 1966. 

Q Is that the date? (497) A. Some time in October, 
middle of October, early October, 1966. 

Q. Do you know whether or not Mr. Deer looked at 
the files? A. We gave him the files. 

Q. Subsequent to that date, was this letter signed by 
you and sent to Occidental (handing)? Just ves or no 
A. Yes. 

Mr. (ireenspoon: For the limited purposes as 
set forth in the pre-trial order. I offer Plaintiff’s 
Lxhibit 194, and 1 am also offering 195 for the 
same purposes. 

Mr. Nizer: Mill you state the limited purpose? 

Mr. (Jreenspoon: The limited pm pose. 194, is 
.just to show what we requested of you, and 195 is 
to show what you responded. 

Mr. Nizer: Wait a moment—all right, yes, notice 
of communications. 
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(Plaintiff's Kxhibits 1*194 and IM9f> received in 
evidence.) 

The Court: When do you say you turned the tile over 
to Mr. Deer! 

The Witness: That file was turned over to Mr. Deer 
in early October, 19(if>. 

(498) (,). Can you tell us when for the first time—first, 

let me ask you this: did anyone surest to you that 
that letter should he sent? A. Our attorney, James Deer. 

Q. When did lie make that suggestion, if you can 
remember ? 

Mr. Nizer: I beg your pardon. I am sorry, I 
can’t hear either of you now. 

Mr. (ireenspoon: My question was, did anyone 
suggest that the January 31. 1907. letter be sent, 
and the answer is yes. Jimmy Deer, and now mv 
question is. when did he make that suggestion. 

A. A few weeks prior to the date of this letter. 

Q. It took you two weeks to get that thing drafted ? 
A. I am waiting four months to get one little thing done, 
so— 

The Court: You don't have to add to the record 
this colloquy between counsel and his client. That 
is not part of tin- record. 

Mr. Nizer: I didn't hear the last answer at all. 
or is it stricken out, your Honor? Then I don’t 
want to hear it. 

The Court: There was colloquy between examin¬ 
ing counsel and his client and 1 suggested it was 
not part of (499) the evidence in this case. If you 
are interested, you will see it in the record. 

Q. Mr. Allen, did Occidental at any time from Septem¬ 
ber If!. 19f»4. through January 31. 19(>7, send to you any 
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invoice for expenses or costs or anything of that nature? 
A. In relation to the Libyan thing? 

Q. Yes, sir. A. No. 

(500) Q. Now, prior to 1964 and thereafter, was Allen 
& Company involved in any drilling joint ventures with 
Occidental ? A. Yes. 

Q. Where were they located? A. I believe, in Cali¬ 
fornia. 

Q. When did tliev first begin? A. I believe, in 1900, 
’ 61 . 

Q. Have they terminated as yet? A. No. 

Q. In connection with those joint ventures, did you 
ever pay any money? A. Yes. 

t i * 

Q. Do you know a man hv the name of Alfred Gray? 

(501) A. No. 

Q. O-r-a-y? A. I don’t recall. 

Q. \\ ell. would it help you if I told you he was at 
one time a vice president of Occidental? A. I don't 
know. I don’t know whether I ever met him. I don’t 
know him. 

Q. At any time from .January I. 1964— A. I doubt it, 
T might add. 

0- At any time from .January 1, 1964 through January 
31, 1967, did Mr. Gray tell you anything at all about 
the Libyan matter? A. No. 

Mr. Nizer: Objected to as totally irrelevant and 
immaterial. 

The Court: The answer is no. 

1). At any time— 

• • • 

Q- N?w, sir, from any time, January 31, 1964 through 

(502) January 31, 1967, did Mr. James K. Lawler tell 
you anything at all about this Libyan matter? A. No. 
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Mr. Nizer: Objected to as irrelevant and im¬ 
material whether someone told him about it on 
the outside. 

The Court: I will let the answer stand. Put 
the next question. 

Mr. (Ireenspoon: I am trying to exclude any in¬ 
formation coming to them. 

Q. I)o you know a Mr. Dunlap? A. No. 


Cross Examination In/ Mr. A 'her: 

0- You say that you gave a tile to Mr. Deer, your 
attorney, to examine into your rights that you might 
have about four months before January 31. 19(>7, when 
you wrote your claim letter; is that correct? (503) A. 
No; that's incorrect. 

Q. When did you give it to him? A. In the middle 
of October 19(1(1. 

Q. October ’(.o'? A. That’s right. 

0- What part of October, if you know? A. I think it 
was around the middle of October. 

Q. All right. And then I think you told us that you 
received his opinion about the matter how many weeks 
before January 31. 1 DOT. in answer to his Honor’s ques¬ 
tion? A. I think about two or three weeks before. About 
two weeks, two to three weeks. 

Q. And did you authorize your attorney to send the 
letter, a claim letter, before January 31, 19(17? A. I told 
him that I thought he should get a letter— 

Q. Just answer my question. Did you or did you not? 
A. May T have the question, please? 

Q. T will repeat it. It will bo faster. 

Did you or did you not authorize your attorney, when 
he gave you the opinion, to send that letter that later 
was sent on January 31. 19(17? A. Yes. 
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Q. And is it simply a coincidence that he waited until 
January 31, 1007, the very day that there were public 
announcements (504) in the press of a large oil find in 
Libya? Is that date a coincidence? 

Mr. VanVoorliis: I object to the form of the 
question. 

The Court: I will allow it. 

A. It appears to be a coincidence. 

Q- It was on January 31. 1007 that you read in the 
newspapers that an extraordinary or a large gusher of 
oil had been found in Libya; is that right? A. That’s 
correct. 

Q. And you say that even though you had instructed 
your attorney to go ahead about two weeks before that, 
that letter “We are examining our tile" was simply a 
coincidence on the date of January 31st, when you read 
about the gusher; right? A. Tliat’s correct. 

The Court: I would like to ask you one question, to 
make sure that I do recall your testimony. 

You have testified several times that you turned this 
file over early in October HHifi. 

The Witness: That’s right. lOtiti. 

The Court: Didn't you also testify that following tin* 
receipt of the* letter of July 1(1. 19(55, when you were in 
the room with your brother and hail the letter of July 
(505) 10, 1005 in front of you, Mr. Deer passed by tile 
door, the open door of your room; you called him in, 
and on that occasion you gave him the file? 

The Witness: We did. lie returned it to us. 

The Court: lie had the file on two separate occasions? 

T he \\ itness. He read tin* fib 1 in our office and returned 
it the same day. 

Q. And on that occasion that his Honor has just put 
the question about, he gave you an answer on the same 
day, according to your testimony, not to go ahead, to 
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ignore that letter that had been sent to you of July 10th? 
Tie gave you an immediate opinion that day. didn’t he? 
A. That is correct. 

Q. Then he took two or three months, from October 
to the two weeks before January, to give you another 
opinion involving a claim against Occidental: correct? 
A. That is correct. 

Now. who dictated the letter of January 31, 1007. 
I*-10*4? A. May I see it again, please? 

*)■ Yes, Mr. Allen. (5(M>) A. It will refresh my memory. 

Mr. Nizer: Show it to him, please. * 

Mr. Oreenspoon: Sure. 

A. (Continuing) I just want to read the wording. 

The Court: Pardon me. While the witness is 
reading the letter: I will hear the other matter at 
the end of this case today, in about five minutes. 

The Witness: TV ould you ask me the question again, 
please. Mr. Nizer? 

Q- Did you prepare the letter of January 31, 19(>7, 
P-194, or did your lawyer do so? A. 1 prepared the 
letter, and I believe that Mr. Deer may have refined it. 
1 believe I prepared this letter, and he refined it. 

• * * 

(.>07) Q. When you wrote and vour attorney made some 
changes—You wrote, “Dear Armand: We have been re¬ 
viewing our agreement with Occidental Petroleum”. Did 
you mean to convey by that that by sheer accident you 
happened to be going over your agreement with Occidental 
and you wanted to know more about it? 

Mr. \anVoorhis: May I repeat my objection? 
It is argumentative, and it is improper in form, 
improper cross-examination. 

The Court: Overruled. 








371a 


Herbert Allen, for Plaintiff, ('tom 

A. Will you give me the question again? 

Q. I thought you had just given the answer. 

I he (ourt: Will the court reporter read the 
question, and thp witness will answer it. 

A. It was just a coincidence. 

Q. You mean it was a coincidence that you happened 
to he going over your file or agreement at the time of 
January 31st? Is that what you meant bv coincidence * 
A. I did not say that. Mr. Nizer. We instructed our 
attorney to go over this in October and about three weeks 
prior. 

Q. I heard that. 

< .»0S) I he Court: Let him finish. 

A. In January, three weeks prior to this letter, that 
we got hold of Mr. Deer again and tried to get him to 
finalize a letter to Occidental Petroleum, three weeks 
prior to this letter. 

Q. \nd it took him three weeks to help prepare this 
letter lor you? A. Sometimes it takes him longer. 

Q. And did you finally prepare vour own letter, sub¬ 
ject to some revisions by him? A. Yes; I did. 

Q. \\ h\ didn t you three weeks before prepare this 
letter, then, and submit it to him? A. I got tired of 
waiting. | got tired of waiting for him. I still would 
not sent it out without a lawyer. 
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(•dP) New York, New York. 

Septemer 10. 1073—10 rTH> A.M. 

Room 3fi 

(Trial resumed.) 

I'lu* Court: All right. please proceed. 

IIKRBKRT ALJjKN resumed the stand and testified 
further as follows: 

('ro. s.s ^.rumination (continued) In / ,1/r. Sizer: 

(j. At the time that you wrote to Dr. Mummer on 
September I, 1904, which is 1*29 for identification, were 
you aware ol the fact that tlx* Libyan projects would 
involve hundreds of millions of dollars? A. T was. My 
answer should 1h* I was so informed. 

(J. In his letter. Dr. Hammer, which is 1*70, states. 
“We agreed to the same arrangement with you on the 
possible second concession as on tin- first concessions." 

You see that, do you not. sir? A. Not very well, f 
don't have anything in front (511) of me. 

Q. Well, do you recall that language? A. Yes, I do. 

Q. And as your Honor asked you yesterday with re¬ 
spect to those two concessions that are referred to, that 
is tiie second and the first concessions. Were you aware 
ot the explanation that you made to his Honor yester¬ 
day at the time that you testified on your deposition or 
did you learn those facts subsequently? A. I am sorrv, 
I don’t follow you. 

Q. At all times during your deposition in this case did 
you have the same explanation that you made to his 
Honor concerning those depositions—those two phrases, 
the second and first concessions? A. I always had knowl¬ 
edge of them. 

Q. At your deposition, you weie asked ai Page 13S, 
“What was the cost to lie mutually agreed upon as you 
understood it in your conversation with Dr. Hammer?” 
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^ ou said. "Whatever costs were incurred in relation 
to Libya.” 

Do yon recall making that answer to Jiat question’ A 
Yes. 

Q. Pardon * A. Yes. 

(o12) Q. Pape 140: “What costs were to be mutually 
agreed upon,” and your answer, “Any costs relating to 
the Libyan matter.” 

Did you make that answer? A. Yes. 

Q. And were those answers correct when von made 
them? A. Yes. 

Q. Before making the ink changing in the December 
17, 1004 letter, did you discuss that change with vour 
attorney? A. I don’t recall. 

Q. Was it Mr. Deer who suggested to you that you 
put in this ink change in order to protect yourself against 
the possibility of hundreds of millions of dollars of li¬ 
ability? A. 1 don’t recall, but my answer would be— 

Mr. VanVoorhis: Objection to that—to the form 
of the question, not proper cross-examination. 

The Court: Overruled. 

A. I don t remember that, but my answer would be 
probably no. 

Q. Who was the attorney with whom you advised at 
that time concerning this letter? (513) A. Xo attorney. 

Q. Did you not discuss the letter of December 17 with 
any lawyer? A. Xo. 

Mr. (Jreenspoon: Excuse me, may I inquire, is 
he referring at the time or at some later date? 

Mr. Nizer: At the time before he made the ink 
changes. 

A. Xo. 

Q. You say that you did this all by yourself without 
consultation with any attorney, right? A. I believe 1 
did, yes. 
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Q- Have you over road tin* deposition—withdrawn. 

Do you know that your attorney, Mr. Deer, pave a 
deposition in this ease? A. I heard that he had. 

Q. Did you ever road it? A. Xo. 

Q. Would it refresh your recollection if I told you that 
he said you took the matter up with him and he advised 
you to put in that ink change? A. Xo. 

Q. Would you still say that h. is incorrect? A. I 
can't make any statement for Mr. Deer. 

(ol4) Q. Pardon? A. I can’t speak for Mr. Peer. 

Q. May I read to you and ask you if this refreshes 
your recollection. I am reading from Page SO of Mr. 
Deeres deposition: 

“Since Herbert Allen wrote that in I am asking you if 
that refreshes your recollection whether that was done 
with some consultation? A. Maybe 1 got to revise the 
earlier statement. He might have called and read me 
this and I probably said, well, it talks about sharing 
costs. Maybe you better define it so it is to be mu¬ 
tually agreed upon. And he put it in." 

And then I read from S2. 

Mr. (Ireenspoon: 1 think you ought to read the 
balance of that answer. 

Mr. Xizer: I will read it even though 1 don’t 
think that is a proper interpretation. He contin¬ 
ues: “I have kind of a vague recollection of maybe 
I did. 1 think it was over the telephone if it was.” 

Xow, on 82— 

Mr. (ireenspoon: Your Honor, there is some 
preceding testimony on this subject by Mr. Deer 
and I think that should be read to the witness too, 
because jt directly relates to this on Page 79. 

(filfi) Mr. Nizer: May T finish mine and then in ac¬ 
cordance with his Honor’s ruling we will read. At 
the bottom of 81 : 
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Q. You say”—this is to Mr. Door—“You say that you 
to niake it mutual and so on, whatever you testi¬ 
fied to. Did you dictate that over the phone or just 
orally tell him what to put inf A. No, if I had anything 
to do at all with it it was more or less off the cuff. He 
called me and read it and I said well, whatever the costs 
are open, maybe you better say there to be agreed upon, 
and he said ‘good suggestion,’ or whatever. 

“Q. He said it was a good suggestion hut you didn’t 
dictate the exact language of it? A. Xo. 

“Q. Do you want to see it? A. It is not a complete 
sentence. 

“Q. Ft is an insertion? A. Well— 

“Q ; Your best recollection is that you didn’t dictate 
the exact language you just made the suggestion? A. 
Yes. 

"Q. And he said that is a good suggestion and put it 
in? (516) A. Y’es.” 

And then one more passage—on Page S3: 

“Q. Is that letter in accord with the suggestion you 
made to him ? A. Y’es.” 

Xow, does that refresh your recollection that all that 
you at least discussed this matter with Mr. Deer or 
doesn’t it? A. Mr. Xizer, you refreshed my memory very 
clearly. I do remember now that after—now I do def¬ 
initely remember Dr. Hammer recommended those words. 

I wrote the words in after, I wrote the words in i do 
remember now very clearly, I didn’t before to he frank 
with you, because I never read Mr. Deer’s testimony, 
but you refreshed my memory. I did call Mr. Deer 
after I wrote the words in just to make doubly sure I 
was all right. I don’t believe 1 ever testified to that 
before because it wasn’t—you just have refreshed every¬ 
thing to me. 

Q- By reading this it refreshed vour memory now? 
A. Yes. 
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Q. That Dr Hammer dictated those words to you? A. 
He never dictated those words to me. 

Q. Told you about them? A. Yes. 

(7)17) Q. The insertion words? A. \Ye had both agreed. 
No, he did not. We both agreed on it. We both came 
to that eonelusion. 

Q. You testified before that when you sent the original 
letter without the change of the ink insertion in it, that 
he called you up after he got—after this letter was re¬ 
ceived by you? 

Mr. (Jreenspoon: That is objected to. It is ex¬ 
actly contrary to this witness’ testimony. 

c 

Q. What is the fact as to who called whom after the 
first letter without the ink insertion? A. When the letter 
came in without the ink insertion, if I am not correct, 
1 called Dr. Hammer. I am not sure of that, but 1 be¬ 
lieve I called Dr. Hammer. 1 am not sure of that. 

Q. Now, f read the language of 1*72 of your covering 
letter of December 24, 1!)64. You address it to Dr. 
Hammer and you say. “Dear Armand. I am returning 
herewith your letter of December 17 in duplicate with 
just one major change and that is that the cost should 
be (to be mutually agreed upon) and I have initialed the 
same. If there is no disagreement in this matter, would 
you be kind enough to send me an initialed copy for my 
files. With kindest (517a) personal regards, T am sin¬ 
cerely, Herbert Allen." 

Does that refresh your recollection iliat it was you 
who put in the change without the suggestion of anyone 
and so advised him when you say “I am returning it 
with just one major change,” as if you were advising 
him about it. 

Does that refresh your recollection that it was you 
who did it and not Dr. Hammer with you? A. Tt re¬ 
freshes my memory even more that Dr. Hammer and my¬ 
self composed those words. 
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(518) Q Didn’t you call Dr. Hammer on the phone to 
tell him that you wanted to change the letter he had sent 
to you? A. I beg your pardon, but I called Dr. Hammer 
on that letter of December 17th-there was one letter of 
I eeember 17th, 1 don’t know which one you are referring 
to I bettc ** see the letter. 

Q. The one without the ink insertion. When you got 
that- A. I believe that is the letter that was' not' in 
conformity with my letter of December 9th 

Q. I didn’t ask you that. A. r am sorry, but that is 
my answer. It didn’t conform with my letter of Decem¬ 
ber 9th. 

Q. Just slowly, please- A. You asked me what I 
did—excuse me. You go ahead. 


Mr. Nizer: I move to strike the answer as not 
responsive, please. 

The Court: Strike it out. 

A. May 1 see what we are talking about, please? 

Q. i es, I would like you to see it. 

Mr. Nizer: Will you show him the letter with¬ 
out the insertion, please? 

Mr. Greenspoon: P70? 

(319) Mr. Nizer: Yes. 

Mr. Greenspoon: He wants December 9th. also. 
Is that all right? 

Mr. Nizer: Yes. 

Mr. Greenspoon: That is 1*67. 

.Mr. Nizer: r don’t understand counsel giving 
him other documents— 

I he Witness: | mi guesting December 9th, vour 
Honor, if I may. 


Q. My (juestion is, sir, when you received from Dr. 
I Jammer the letter of December 17, 19G4, marked P70, and 
which has no such insertion in ink, did you call Dr 
Hammer to tell him that you wanted something changed 
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in that letter? A. I told liin> that the letter of December 
17th did not conform with my iotter of December Oth, and 
lie agreed. 

Q. Did you tell him tlmt oil the phone after you re¬ 
ceived the December 17th. 1004, letter, P70? A. I believe 
I did. 

Q. So it was you who called him to tell him you 
"anted a change mad**, right, to conform to what you 
understood, as you claim, the original understanding to 
be, according to you, right? A. I told him that the 
letter of December 17th did (.">20) not confirm with my 
letter of December 9th as agreed upon mutually on Sep¬ 
tember Kith and 17th, 1904. in London. 

• • • 

(b21) Q. Let me state it again, Mr. Allen, and let's see 
if we can get an answer to my question. 

After you received 1*70. the letter of December 17, 
1904. without the* ink insertion later made, was it you 
who called up Dr. Hammer to suggest that you wanted 
a change* made, for any reason whatsoever! Did you or 
did you not call him to suggest you wanted a change 
made, for whatever reason ? A. Yes. 

Q. Had you discussed the change that you wanted 
made with your attorney, Mr. Deer— A. No. 

Q. —b**fon you called him? A. Not to the best of 
my knowledge. 

Q. You are not sun* of that ? A. Not to the best of my 
knowledge. 

Q. You mean you have no recollection, one way or the 
other? 

Mr. (Ireenspoon: That is objected to. your 
Honor. He said not to his knowledge. 

The Court: I will allow the question. 

A. Not to the best of my knowledge. 

Q. When you say Dr. Hammer agreed w r ith the sug¬ 
gestion that was made, wherever it came from, for this 
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purpose, you (522) said in a covering letter to him that 
you were sending hack the letter with one major change, 
and by “major" you intended that to mean important, 
to say the least, didn’t you? Answer yes or not to that, 
please. A. In my deposition, Mr. Xizer, if 1 remember— 

Q. No, no. Please answer my question. A. I am sorry, 
1 can’t answer that question. I said in a manner of 
speech only— 

Q. Hold it, please, sir. Would you be good enough 
to address yourself to my question and then you can 
make any other commentf A. All right. 

Q. When you wrote “one major change’’ did you mean 
by the word “major” an important change? A. In my 
mind. 

Q. Did you or anyone on behalf of Allen & Company 
ever protest to Occidental that it had omitted your 25 
per cent interest in the Libyan concessions in the pro¬ 
spectus? 

Mr. (ireenspoon: That is objected to on the 
ground that I don’t know whether there is such an 
omission in the prospectus. 1 think the witness 
should see the prospectus and he asked if he ever 
saw it. How can he protest if he never saw it? 

Mr. Xizer: Will you show the witness your (523) 
prospectus? If you want that done, we will do it. 

Q. Perhaps without taking time, Mr. Allen, you can 
clear this up for us. You know the prospectus doesn’t 
describe a 25 per cent claimed interest by Allen & Com¬ 
pany in this Libyan venture, don’t you? A. T have never 
read the prospectus. 

Q. And you have never informed yourself even since 
this suit was instituted as to whether that prospectus had 
any reference to the 25 per cent claim? A. No. 

Q. You don’t know to this moment? A. Except what 
my lawyers told me. 
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Q. Did your lawyers tell you it wasn’t there! A. 1 
don’t recall. I truly don’t recall. They may have told 
me, is what I should have said. The lawyers may have 
told me. 

Q. In any event, if counsel will point out to you at any 
time that it is there. 1 will stand corrected. For the 
present, let me represent to you and assume for the 
- next question it is not there. 

Did you or anyone on behalf of Allen & Company ever 
protest to Occidental that it had omitted your 25 per 
cent interest in the Libyan concessions in the prospectus? 

(524) A. Xo. 

Q. Did you ever tell Dr. Hammer or anyone in Oc¬ 
cidental that it had omitted Allen & Company’s 25 per 
cent interest in tin* Libyan concessions' from the pro¬ 
spectus? A. Xo. 

O. Did you ever inquire of Dr. Hammer or anyone in 
Occidental as to why the claimed interest of Allen & 
Company in the Libyan concessions had been omitted 
from the prospectus? A. Would von please repeat that. 
Mr. Xizer ? 

Q. All right. Did you ever inquire of Dr. Hammer or 
anyone in Occidental— A. Xo. 

Q. Did you ever request Occidental to change the 
prospectus so as to set forth Allen & Company’s claimed 
25 per cent interest in the Libyan concessions? A. Xo. 

<}. Did you believe that the potential bondholders of 
Occidental were entitled to know in June, 190(1, that you 
were claiming on behalf of the partnership at 25 per cent 
interest in Occidental Libyan oil concessions? A. Xo. 

Q. Did you believe that the SEC was entitled to know 
in June, 1900, that Allen & Company was claiming a 25 

(525) per cent interest in Occidental Libyan oil conces¬ 
sions described in the prospectus? A. If Occidental didn’t 
put it in, my answer is no. 

Q. Did you believe that the customers of Allen & Com¬ 
pany, Incorporated, who purchased the Occidental deben- 
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tures on the basis of the prospectus were entitled to know 
Jt it was a fact that Occidental didn’t own a hundred per 
<<nt of the Libyan oil concessions described in the pro¬ 
spectus? A. That is legal, r don’t know the answer. 

Q. \ou don't know the answer to that? A. It’s legal. 

Q. flow many years have you been in the matter of 
financing and being involved with issues? Over 40 vears* 
A. 35 years. 

Q. Pardon? A. 35. In that field, 1 would say 35 vears. 

Q. And in the course of that career, how many hun¬ 
dreds of issues have you been involved with? A.Manv. 
Many hundreds. 

Q. Would you say there were thousands, perhaps? A. 
Many hundreds. 

Q. And yet you can't answer the question 1 asked you 
because you claim it is legal? (520) A. Would vou're¬ 
peat it, please? 

Q. I would like to. 

Did you believe that the customers of Allen & Company, 
Incorporated, who purchased the Occidental debentures 
on the basis of the prospectus were entitled to know, if 
it was a fact, that Occidental didn’t own a hundred per 
cent ot the Libyan concessions fully described in the pro¬ 
spectus? A. I would assume that vou are correct in 
that. 

Q. Correct that they were entitled to know that? A. 
They were entitled to know. 

Q. \\ as any letter, to your knowledge, ever sent to 
any ot the buyers of these debenture bonds, the $(52,000,000 
debenture issue, divulging the claimed interest of Allen 
& Company in the Libyan venture! A. By whom! 

Q. By you. A. I don’t recall any— 

Q. By Allen & Company, Incorporated. A. I don’t 
know that answer, but T would assume no. 

Q. Did Allen & Company, the partnership, write any 
letter to any of the buyers of these debenture bonds 
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divulging the claimed interest of Allen & Company, the 
partnership? (527) A. 1 don’t know of any, but I assume 
no. 

(,). Did you answer that question when asked of you in 
the deposition as positively no, that is, no, without any 
reservation, 1 mean? A. It is possible. 1 don’t recall. 

O. I show you the prospectus—do you have it before 
you, sir? Did counsel give it to you? A. No. 

Mr. (Jreenspoon: Any particular page? 

Mr. Xizer: I will refer to pages 23 and 24. 

Q. This is Kxhibit 1)11. I ask you to look at the sec¬ 
ond paragraph under the heading “oil and gas explora¬ 
tion”. I read the following to. you from it: 

“Occidental, through its wholly owned subsidiary. Oc¬ 
cidental of Libya, Inc., Occilibya, maintains an explora¬ 
tion office in Tripoli, Libya, from which two concessions 
will be explored. Awarding of the concessions was an¬ 
nounced on February 20. 19(5(5, and the concession agree¬ 
ments were executed on March 20, 19(5(5. Concession 102 
formerly bid block 42R covers some (510 square miles. 
Its northern border is less than one mile from the Xefura 
field just being developed, and its western border is 
located less than two miles from the RAK 15 field dis¬ 
covery well. The very important AMAL and (HALO 
fields like 14 miles to the northwest and (52S) IS miles to 
tlu> south respectively. Concession 103, formerly Rid 
Block 44. covers approximately 72S square miles and 
is located approximately ten miles westerly from Con¬ 
cession 102 at their closest point. The only operating 
pipeline in Libya with excess capacity serves the AMAL 
field northerly at both concessions. Total lino capacity 
is 550.000 barrels daily and through throughput by the 
end of 19(5(5 is expected to lie 150,000 barrels daily. Roth 
Libyan concessions were awarded under the Petroleum 
Law of 1955 and amendments thereto, including the Royal 
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Decree Law of November, 1965, and it goes on to de¬ 
scribe the royalties that will have to be paid on it to 
the government, posted price, a full description and de¬ 
tail of the application of two and a half per cent of its 
net profits after taxes to agricultural development, that 
Occidental ottered to the government to conduct a fea¬ 
sibility study for the construction of an ammonia or uria 
plant to be financed 50-50 by Oceilihya and the Libyan 
government and to investigate the feasibility of utilizing 
Libya’s Occidental process for shipping perishables in a 
nitrogen atmosphere and, in parethesis, “(see last para¬ 
graph under fertilizers and agricultural chemicals.)” 

“Occilibva will have 15 years to establish production on 
the concessions. A seismic survey was (529) commenced 
in April, 1966, and it is expected several exploratory 
wells will be started by July, 1966.” 

I ask you whether in the light of that description to 
prospective bondholders made in the prospectus, do you 
still say that the bondholders were, or do you say they 
were not. entitled to Know of the claimed 25 per cent 
interest at that time that you, the Allen & Company part¬ 
nership, claimed in any potential of that development! 
Do you still say that ? 

Mr. (Jreenspoon: It is objected to as previously 
asked and answered. 

The Court: Overruled. 

A. My answer is still the same, no. 

Q. In other words, you don’t think there was an obliga¬ 
tion to advise the bondholders of Allen & Company’s, the 
partnership, claimed 25 per cent interest despite the de¬ 
scription in the prospectus? That is what your no is 
addressed to? A. With today’s SEC, 1 doubt this would 
be even be allowed to be included. 

Q 1 didn’t ask you that. You are giving me legal 
opinion now. A. I have bad experience with it now. 
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Q. Oli, good. My question is, in view of that (530) 
experience, do you say the bondholders were not en¬ 
titled to know—1 want to know what your answer “Xo” 
meant. A. My answer is no, Mr. Xizer. 

Q. Mould your testimony Ik* the same if you assume 
for the sake of argument that Allen & Company had a 
})0 per cent interest instead of your claimed 25 per cent 
interest and Occidental had a 10 per cent interest? Your 
answer would still be the same, would it? 

Mr. (Jreenspoon: Objected to. 

The Court: Overruled. 

A. 01) per cent interest in dry holes would he nothing. 

Mr. Xizer: I move to strike out the answer. 

Q. My question is, would your answer be the same? 
A. I am sorry. I can’t go on hypothecation. 

Mr. YanYoorhis: We submit his answer should 
stand, your Honor, lie said 00 per cent of a dry 
hole means nothing. 

Mr. Xizer: I move to strike that out, your 
Honor. It is not responsive to what I was talking 
about. 

The Court: We have so many other matters in 
the case, we will allow it to stand. 

Are you saying that from your point of view it 
was not required to allow prospective purchasers 
of these securities no or have information that one 
of the (531) underwriters had a participating in¬ 
terest in the explorations referred to in the con¬ 
cessions ? 

The Witness: What I am saying, your Honor—Allen 
& Company did not wr.;e this prospectus. 

The Court: That wasn’t my question. 

The Witness: The mere fact that there are two wells, 
your Honor, doesn’t mean they are going to he productive 
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and I think having, as I say, 90 per cent of a dry hole, 
I don t believe that they would be allowed to be in the 
prospectus today. I had an experience in a Philippine 
operation with 30,000,000 tons of sulphur and \ believe 
we were told to delete it. 

The Court: I wasn't asking you about the hypothetical 
situation o! 90 per cent, 1 was referring to your own 
contention, that is, Allen & Company's contention, the 
partnership, that it had a participating interest in the 
explorations that are referred to in the paragraphs which 
were read on page 23. 

The Witness: Yes, your Honor. 

I he Court: Xow, is it your view that assuming you 
did have the interest that you contend for, that it was 
not required on your part, being an underwriter, to ad¬ 
vise prospective purchasers of an interest? 

I he Witness: We would need legal advice, your (532) 
Honor, for that. 1 never had any such advice. 

Mr. (Jreenspoon: 1 would like to point out that 
Allen & Company was not the underwriter— 

The Court: It is perfectly dear to me, Mr. 
(i reenspoon. I have sat here for four days and 1 
have listened while a witness made the distinction 
between Allen & Company, Incorporated and Allen 
& Company, the partnership, the plaintiff in this 
action. I think it is fair to assume that I recog¬ 
nized the testimony of the witness and also that 
I have an awareness that the directors of Allen & 
Company. Incorporated also included the partners 
who are plaintiffs in this case. 

By Mr. Xizer: 

Q. Mr. Allen, in answer to his Honor’s question, you 
said you would want to have legal advice. Didn’t you 
have a law firm that specialized for the corporation when 
the corporation was formed to have issues that specialized 
in this subject matter? A. Yes. 






386a 


Herbert Allen, for Plaintiff, Cross 

Q. Didn’t you? A. Yes. 

Q. Aside from any legal interpretation, 1 am asking yon 
as an investment hanker of long experience, do yon think 
that a purchaser of a debenture bond might reasonably be 

(533) influenced, one way or another, by knowing that 
the issuer in this ease didn’t have a hundred per cent 
interest in something described as extensively as this, 
so that if it were successful ho would only receive 75 
per cent of the profits, or if it was a dry hole, which was 
another possibility, that someone would share to the ex¬ 
tent of 25 per cent the enormous losses? There might 
he a loss of a hundred million dollars. Don’t you think 
purely as an investment hanker and a man experienced 
in this field that it would he reasonable for a prospective 
purchaser to have this information in making his judg¬ 
ment ? 

Mr. VanYoorhis: I object to the form of the 
question, your Honor. Argumentative. 

The Court: Overruled, lie is asking for his 
judgment or opinion as an investment banker and 
I will allow it. 

A. 1 think I would like to have the question read back, 
please, or perhaps you can simplify it. 

Q. It is rather long and I would like the question read 
to you. 

(Question read) 

Mr. VanVoorhis: Your Honor, there are two or 
three questions combined in that. 

The Court: Yes. Break it down. 

(534) Q. Do you think it is reasonable as an investment 
hanker for a prospective purchaser to know that if there 
is a profit from something described in this prospectus 
on Page 23 that the company whose fund he is buying 
doesn’t own 100 per cent of that profit. Just reply to 
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the* first part. A. .lust repeat that. Would you repeat 
that, please? 

(Record read.) 

A. My answer is yes. 

Q. Do you think it is reasonable therefore to have* 
called attention to the public buying, asked to buy these 
bonds, that Allen & Company in June 19(5(! was making 
a claim, even as an underwriter—its officers and directors 
in the partnership had a claim of 25 per cent, an alleged 
claim ol 2;> per cent. That should have been divulged, 
shouldn’t it? A. N'o. 

Q. N'o. Now, Occidental intended to use approximately 
$15 million of the proceeds of this $(52 million debenture 
bond issue for oil and gas development in 19(5(5 and *(57, 
didn’t it? A. May I read it, please. 

(535) Q. ^ es. It is Page 9, Mr. Allen, if that may help 
you. A. I have it, thank you. 

3 hat statement is absolutely untrue. Your statement 
is absolutely untrue. Mr. Xizer. 

Q. I read, you tell me what is untrue about it. Look 
at the sixth Line on Page 9 “Occidental presently plans 
to use approximately $15 million of these proceeds for 
oil and gas development in 19(5(5 and ’07." A. Yes. sir, 
therefore your question to me is absolutely untrue. 

0- Why? A. Because it doesn’t say anything about 
Libya here. 

Q- AH right. Now turn over to Page 23 where oil and 
gas development is defined. Do you see that? Oil and 
gas exploration. Now do you see the word “Libya” in 
there? A. I do. 

Q. Look at the second paragraph. A. Yes. 

Q. Occidental through its wholly-owned subsidiaries— 
A. Yes. 

Q. So that if you combine Page 23, which says there 

(536) will be $15 million spent on oil and gas develop¬ 
ment with the section on 23, oil and gas exploration, it 
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is indicated it is to be spent for Libya? A. Absolutely 
untrue, Mr. Nizer. 

Q. What is the correction you wish to make? A. It 
doesn’t say it at all. There is no indication. Terribly 
sorry. My experience would tell me you are absolutely 
wrong, your interpretation. 

Q. What is your interpretation of page—I will give 
you an opportunity on this. A. Just that it is going to 
be spent. It could be spent in California. 

(^. Kven though the oil and gas exploration section on 
23 describes the extensive exploration which is going to 
be made in Libya and the potential of 150,000 barrels, 
you say that doesn’t apply to Libya at all? A. No, Mr. 
Nizer, because $13 million wouldn’t cover such an exten¬ 
sive exploration. 

0. That's right, we are coming to some more. I am 
asking about $15 million. A. No. My answer is that 
your interpretation is incorrect. It does not say it. 

Q. Did you know that Occidental intended to make 
available an additional $24 million or more for various 
(537) projects in Libya and other countries? A. No. 

O. Well, look at Cage !>, right after the sentence, “Oc¬ 
cidental presently plans to use approximately $15 million 
of these proceeds for oil and gas development in 19fi(i 
and *07,” the next sentence reads, “The balance of the 
proceeds have n it been allocated for any particular pur¬ 
pose but together with cash generated from operations 
would be available for projects which Occidental has 
under consideration for the production of basic fertilizer 
components such as ammonia, phosphate rock, potash and 
sulfur in the United States, Canada, Morocco, Tunisia, 
Libya and Saudi Arabia, which could require substantial 
capital expenditures for now plant and equipment.” 

So the plans were to be used among other countries, 
also for Libya, right? A. Not necessarily. It is in here. 
It doesn’t necessarily mean it will b* used for Libya. 
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Q. This is what a prospective bond purchaser is being 
told that the $62 million was one of its purposes is the 
one T have just read, isn't that correct? A. I can’t give 
you the interpretation of that. 

Q- You don’t know what that means? A. I can’t give 
you that interpretation. I don’t (53S) get that interpre¬ 
tation out of reading this. I may spend a dollar in Libya. 

Q. I say that “There is set aside for further use in 
these countries including Libya—" A. That is correct. 

Q. —the potential use ot the bond—of the debenture 
issue moneys that would he raised? A. It says here, 
Mr. Nizer, “has under consideration.” 

Q. That is correct. A. That doesn’t mean they are 
going to do it. 

Q. No. and I am asking you whether the bond pur¬ 
chaser isn’t being told that part of these moneys, the 
balance— A. It says the bond purchaser is being told 
that they have under consideration, Mr. Nizer. That is 
all I can read out of this. I can’t interpret it. 

Q. Assuming that part of these expenditures involving 
millions of dollars related to Libyan concessions in which 
you claim a 2.) per cent interest for Allen & Company, 
the partnership, did you consider this a material rela¬ 
tionship between Allen & Company, the partnership, and 
Occidental ? 

Mr. (Ireenspoon: That is objected to, your 
Honor. The assumption is incorrect, and I don’t 
know (539) whether he is talking about today or 
back in 1909. 

Mr. Nizer: Back in 1999. 

Mr. (Jreenspoon: When the witness hadn’t even 
seen the prospectus according to his testimony. So 
I think that it is improper cross. 

The Court: At the time of this—of the issuance of 
the prospectus, which is dated June 17. 1966, who was 
the chairman of the board of Allen & Company, Inc.? 
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The Witness: I was, your Honor. 

The Court: I will allow the question. 

A. I am sorry, Mr. Xizer. Would you repeat the ques¬ 
tion ? 

(Question read.) 

Mr. VanVoorliis: One tiling;, your Honor, you 
have overruled the objection to the form of the 
question, except that the constant use of that word 
“did” in the question assumes that he was familiar 
with this prospectus at the time and the past tense 
of the word “did,” it is submitted is somewhat mis¬ 
leading in the question. 

The Court: I am mindful of the witness’ testi¬ 
mony of lack of familiarity with the prospectus. 

Mr. VanVoorliis: All right. 

A. On an assumption basis your answer would lie yes. 
(fi4(l) Q. Now, applying this same assumption that mil¬ 
lions ol dollars of expenditures were to he made to de 
velop the concession, or might be made to develop the 
concession, would you still say that the potential bond¬ 
holders were not entitled to know of your claimed interest 
in Libyan.concessions in May or June 19(Ifi? A. 1 would 
go to my counsel for advice. 

( t >. Did you consider a 'lb per cent interest to Libyan 
concessions a material relationship with Occidental on 
the date the formal contracts were executed between Oc¬ 
cidental and the Kingdom of Libya on March 29. 19fi(i? 
A. I don’t know the meaning of “material relationship.” 
Mr. Nizer. I have heard lawyers argue it back and 
forth. I don’t know the meaning of it. the legal meaning 
of it. 

Q. Well, isn't a claimed interest between Allen & Com¬ 
pany and Occidental a relationship, do you know what 
thal means? A. Yes. 

• • • 
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(541) Q. 1 will add a date and l did say so I think, did 
you consider on March 29, 1966, at the time that the con¬ 
tracts were signed between Occidental and the Kingdom 
of Libya for the concessions, did you consider that your 
25 per cent claimed interest was a material relationship 
at that time with Occidental? A. 1 would think it might 
be an obligation on Allen & Company, but not necessarily 
a profit. 

Q. Not necessarily a what? A. A profit. 

Q- I didn’t ask you whether it was a profit. As a mat¬ 
ter of fact, I will come to that question a little later. 
Answer my present question, did you consider the (542) 
25 per cent interest a material relationship with Oc¬ 
cidental at that time? 

Mr. VanVoorhis: As of that time. 

A. No. 

Q. What is that? A. No. 

Q. You didn't? A. No. 

Q. Did you consider it a substantial relationship? 

Mr. (J reenspoon: That is objected to, your 
Honor, not involved in this case. 

A. No, 25 per cent of nothing is nothing. 

Mr. Ni/.er: I move to strike that out. 

My question is did you consider it a substantial re¬ 
lationship at that time when contracts were signed in 
May and June 19lifi to which you claimed a 25 per cent 
interest, whatever would happen, in March 1966! A. No. 

Q. Did you consider the relationship important that 
you had, that you claimed you had at that time if not sub¬ 
stantial or material? A. Yes. 

Q. Did you consider such interest valuable, your (543) 
relationship valuable, at that time? A. In the conces¬ 
sion ? 

Q. Yes, your 25 per cent— A. No. 
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Q. —relationship with Occidental. A. No. No. 

Q. Did you consider such interest of 25 per cent of no 
consequence whatsoever? A. 1 can't answer that. 

Q. Pardon? A. 1 can’t—I don't know how to answer 
that. 

Q. What is your host answer? A. I don’t know how 
to answer that. 

Q. Is it not a tact that as the head of Allen & Company, 
Inc. you participated in various phases of setting tip 
the $(i2 million debenture issue? A. Two phases only. 

Q. What were they? A. One was with I)r. Hammer. I 
guess there were three phases—four phases—one was with 
Dr. Hammer, one was a discussion with Reynolds & Com¬ 
pany, partners, about our 2."i per cent interest, another 
was the discussion with Lehman Bros, about our 25 per 
cent interest, plus objecting to their heading the deal, 
and that is all—and 1 assisted (544) possibly in the 
pricing. I had nothing else to do with this. It is not 
my— 

Q. Now as to the pricing—skip over that—what did 
you do with respect to the pricing arrangements? A. I 
believe, and my memory is a little vague on this, hut 
1 do believe there was quite an argument over the con¬ 
version price with that leaf! underwriter and Armand 
Hammer, that is Lehman Bros, and Armand Hammer and 
I assisted Armand Hammer in getting Lehman Bros, to 
come pretty close to the figure he wanted. 

Q. So you played a part in setting up the conversion 
and pricing of this bond issue, is that right? A. I was 
asked—there was an argument. 

Q. Please listen to my question. A. 1 was asked— 

Q. Will you hold it a second, please, sir. A. Yes. 

Q. We will get through much faster. A. Yes. 

Q. My simple question is, you participated in the set¬ 
ting up of the conversion and pricing of these bonds, 
no matter what preceded it, what argument? A. 1 as¬ 
sisted. 
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Q. You assisted? (545) A. Right. 

Q. Did you give the following answer * the following 
question on your deposition at Page 213: 

“Q. Did you have any conversation with anyone in the 
other underwriting firm, Reynolds & Company, in which 
you stated that Allen & Company had a 25 per cent in¬ 
terest? A. 1 don’t recall. 

Q. A oil mean you don’t know one wav or the other? A 
I don’t retail.” 

I he Witness: Would you read on there, please? 

(^. Xo, please answer my question whether you made 
those answers at the time to those questions? A. If 
they an* in there I made those answers. 

Q- Wl,en Dr - Hammer brought the $62 million deben¬ 
ture to Allen & Company, did he speak to you or first 
to Charles, if you know? A. I think you have your facts 
incorrect, Mr. Xizer. He did not bring this to our_ 

Q. I will ask you the question. I am not asking you 
to comment. A. lie never brought them to Allen & Com¬ 
pany. 

Q. lo whom was the first information concerning the 
tact that Allen & Company would be involved communi¬ 
cated (;>46) to you, or to your brother? A. Wither of 
us. It was Allen & Company, Inc. 

Q. What is that? A. It was Allen & Company, Inc. 

Q- ' v,l ° is Allen & Company, he doesn’t talk to a cor¬ 
poration. Who in Allen & Company, Inc. did be talk to, 
that is my question. A. Probably me. 

Q- Hid you make the following answer to the following 
question. Page 215: 

“Q. W as there ever any discussion with Robert Lehman 
ot anyone in his firm with you as to the divulging of vour 
claimed 25 per cent interest in the Libyan deal? A. I 
don’t recall.” 
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Did yon niakt* that answer to that question? A. If it 
is in there, i did, but [ am sure there is more to it. I 
believe there is more to it. 

Q. After the announcement on January 31. 1907, that 
an important oil find had been made in Libya by Oc¬ 
cidental. was there heavy trading in Occidental stocks and 
bonds? A. I wouldn’t know. 

Q. You wouldn’t know that? A. No, sir. 

(• r »47) Q. You were one of the underwriters of three 
underwriters of this issue. Did you approach your list 
of customers for the purchase of these bonds, the people 
you had dealt with? 

Mr. (Jreenspoon: I don’t understand. 1 object 
to the form of the question as incomprehensible. 

A. I don’t understand your question. 

Q. Did you participate personally or through your 
representatives in the contact with various possible pur¬ 
chasers through \arious brokerage houses or otherwise 
as to these debentures? A. 1 don’t understand the ques¬ 
tion. 

(f Did you ever make a public announcement by press 
release, interview or other wise, that Occidental didn’t 
own 100 per cent of the profits but that Allen & Company 
claimed a 25 per cent interest therein after the January 
31, ’07 announcement of a find of oil? A. Did we make 
a public announcement? Xo. 

Q. I read from the pretrial order. Paragraph 27: 

“On June 17. 1906, defendant made a public offering 
of convertible subordinated debentures in the amount of 
$01,180,300 to various underwriters including Lehman 
ID •os., Allen & Company. Inc. and Reynolds & Company, 
the lead underwriter was Lehman Bros., each underwriter 
(548) named above agreed to purchase 10 per cent of the 
unsubscribed debentures of said offering. The deben¬ 
tures which Allen & Company agreed to purchase were 
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sold hv it immediately upon the registration statement 
becoming effective.” 

I also read Paragraph 34 of the pretrial order. 

Mr. Greenspoon: 1 object to the relevancy of 
that item, yonr Honor. 

Mr. Nizer: 34, you mean? 

Mr. Greenspoon: Yes. 

The Court: I will take it. I will take it on the 
issue of credibility. 

Mr. Nizer: “Allen & Company, Inc. did not ad¬ 
vise its customers of plaintiff’s claimed interest in 
the said Libyan oil concessions either prior or 
subsequent to the purchase by said customers of 
said debentures.” 

Q. Is it not a fact that you personally contacted po¬ 
tential customers for the bonds involved in this $ti2 mil¬ 
lion issue? A. It is not a fact. To the best of mv knowl¬ 
edge it is not a fact. 

Q. Did you personally contact any funds such as the 
Manhattan Pund to buy these bonds? A. No. 

Q. Did your brother Charles, to your knowledge? (549) 
A. I wouldn’t know. 

Q. Does it come back to you as you sit there that you 
personally did talk to people that you knew, companies 
or individuals, to buy these bonds? A. I don’t recall. 

Q. You just don’t recall? A. I don’t recall doing that. 
1 may have, but 1 don’t recall it. I don’t recall it. 

Q. In view of the fact that millions of dollars were re¬ 
quired in exploring and drilling for oil in Libya, did 
von consider 25 per cent interest in such potential obliga¬ 
tions a material relationship? 

Mr. Greenspoon: As of when? 

Mr. Nizer: With Occidental as of .Tune 19Hb. 

A. In view of potential? 


f. 
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Q- A possible obligation of your claimed 2a per cent 
interest to share losses that you claim, did you consider 
that a material relationship with Occidental, to share the 
costs of these explorations’ A. If we were billed we 
would have paid. 

Mr. Xizer: Move to strike that out. 

I he Court: Strike it out. It is not responsive. 

Q- Please reply to my question. Yes or no, if you can. 
(noO) A. Well, 1 really can’t. It is so legal, I can't. 

Q. Is that legal? A. Well, I would go to my lawyer 
with a question like that. I don’t know how to answer 
that. I am sorry. 

Q. ^ ou need a lawyer to tell you whether a 25 per 
cent obligation under an alleged contract with Occidental 
to pay the exploration costs— A. No. no, sorry, 1 do 
not. Would you repeat your question. I will answer 
you. 

Q. All right, thank you. sir. 

Would you please repeat the question? A. I will try 
to answer. 

(Question read.) 

Mr. (ireenspoon: As of when? 

Mr. Xizer: As of June 1966. 

A. Xo. 

Mr. YanYoorhis: Again we call attention 

A. Xo. 

Q. You didn’t ! A. Xo. 

Q. ^ on testified here that you were told originally 
when you had a talk with Mr. (Jnlic that this matter 
could run into hundreds of millions of dollars, do you 
recall that phrase you used? (551) A. That’s correct. 

Q. Pardon? A. Absolutely correct. 

Q. And if Occidental^ spent hundreds of millions of 
dollars in the exploration and assume as you have been 







397a 


Herbert A lieu, for Plaintiff, Cross 

constantly assuming in answer to some questions that 

A „" as /n ry hol(> ’ undpr - vour contract as you claim it. 
' e " *• ( °*npanv would be responsible, if it got a bill 
lor 25 per cent? A. That’s correct. 

Q. As you have put it, I am taking your version \ 

1 hat s correct. 

Q. And did you consider that obligation of 25 per cent 
° share in the cost which might run into hundreds of 
millions of dollars a material relationship between von 
and Occidental? ' 

Mr. Greenspoon: As of when? 

Mr. Xizer: Oh. now, please. 

The Court: As of .Tune 10(i<i. Tt has been per- 

tectlv evident and \ think the witness understands 
that. 

A. Our obligation, possibly. 

Q What is that? A. Possibly. 

Q. Just possibly? (552) A. I think the answer would be 
no. I here was nothing at the time, so the answer would 
he no. have been billed nothing for nothing, so I 
"ouldn t have anything. 

Q. That isn’t responsive to my question. A. It is the 
only way I can-I am a layman. That is the onlv wav 
I can interpret it. I had no bills. I didn’t_ ' 

Mr. Xizer: I move to strike all that out. vour 
Honor, as not responsive. 

A. All right. Xo. would be my answer. 

Q. Aon want to say no to that question? \ 1 „ re 
sume no. ‘ 1 

Q. You presume it? A. Yes. 

Q. Once the concessions were awarded to Occidental vou 
knew, d,d you not, that millions of dollars would 'be 
spent for seismograph, drillings and other procedures 
to explon. those concessions by Occidental, you knew that. 
In t > 011 , A. I haven’t been so informed. 
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Q. ^ oil mean that you didu t know from your expe- 
iience previously that you described to liis Honor, your 
larpo deals in oil. that it would take millions of dollars 
(a.)3) to explore, to find out whether there was oil or 
not ? A. 1 was aware of that. 

Q- -^ n, f if there were millions of dollars spent, and 
assume that there was a dry hole, as you know there had 
occurred in Libya in other matters, didn’t you? A. I 
learned tint much later. 

Q. I see. Well, all right. Mat assuming that they 
were not productive and these millions of dollars were 
lost, are you telling this Court that you didn’t consider 
your alleged 25 per cent obligation to pay a material re¬ 
lationship with Occidental? A. W’e would have paid it 
and I would have considered it material. 

Q- That is not my question. A. And I would have 
considered it material. 

Q. I s your answer yes to my question? A. Yes. 

*)■ Did you ever advise vour comptroller, treasurer, 
bookkeeper or accounting department of your claimed 
-■> per cent interest in the Libyan concessions? A. I 
don’t recall. 

Q. Don t you know that at a deposition your brother 
replied that that was—that the answer to that (554) was 
no, that no such information or request had been made 
<>l your accountants or bookkeeping department ? Don’t 
you know that that was never done, Mr. Allen? Is your 
best answer I don’t recall or can you say no to that? A. 

I don’t recall. 

The Court: You don’t recall what now? 

The W’itness: I don’t recall whether or not—whether 
or not—will you please repeat the question and I will 
answer it properly. 

Q. Did you ever advise your comptroller, treasurer— 
A. I don t recall advising my treasurer, either way. 


T 
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Q. Did anyone to your knowledge in your partnership 
advise your financial department, bookkeeper, account¬ 
ants, comptroller, of your claimed 25 per cent interest? 
A. I don’t know. 

The Court: 1 think we will take our midmorning 
recess at this time. 

I Recess.) 


(555) Q. What was the net worth of Allen & Company, 
Incorporated, in June. 1900? A. 1 don’t know, Mr. Nizer. 
1 thought that was supplied to you. I don’t have it in 
my head. 

Q. Have you an approximate figure that you could 
later check? A. No, 1 do not. 

Q. Do you know whether it was 15.000.000 or 20.000,000? 
A. T truthfully do not know. 

Q. No idea at all? A. 1 thought we had supplied you 
with that. 

Q. No. A. If counsel has it. I would appreciate his 
giving it to you. 

Q. Did you ever advise your controller or treasurer 
that large sums might he necessary to meet alleged obli¬ 
gations of supplying 25 per cent of the costs for the 
exploration of the Libyan concessions? A. No. 

Q. Is the auditing firm of Katz, Zuekerman & Com¬ 
pany the regular auditors of the partnership, Allen & 
Company, for the years 1904 through 1907? A. 1 believe 
so. 

(;>50) Q. Are they also the regular auditors for the cor¬ 
poration. Allen & Company, Tnc.? A. 1 believe so. 

Q. Did you ever advise your auditors, Katz, Zuekerman 
& Company, of the alleged fact, according to you, that 
Allen & Company, the partnership, might be obligated 


r 


* 
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to advance millions of dollars for oil exploration in 
Libya? A. No. 

Q. Did Katz, Zuckennan & Company ever prepare any 
financial statements for Allen & Company, the partner¬ 
ship, for the years 1904 through 1966? A. Yes. 

Mr. Nizer: 1 ask counsel to show the witness 
two statements prepared by Katz, Zuckennan & 
Company on behalf of Allen & Company for the 
years ending July 31, 196'), and July 31. I960. 
They are 1)17 and D18. 

(Documents handed io the witness.) 

Q. 1 call your attention to the subheading, “contingent 
items," set forth at the bottom of the statement of net 
worth. A. Yes. 

Q. T ask you whether that statement correctly reflects 
all the contingent obligations of the partnership as of 
that date? (557) A. Yes. 

Q. And those contingent items, it is obvious, is it not, 
do not include any item regarding the Libyan concession 
or obligation with respect to it, contingent obligation, 
does it? A. If there wore no bills— 

Q. No. pi ease answer my question. Don't answer the 
inference from it. A. Ttepeat it, please. 

Q. 1 hose contingent items obviously don’t include any 
claimed contingent obligation with respect to the alleged 
claim of 25 per cent interest, does it? A. No. 

Q. T look at D1S. for the year ending July 31, 1966, and 
look at the contingent items there, please. A. Yes. 

Q. Do those contingent items correctly reflect the con¬ 
tingent obligations of the partnership as of that date? 
A. Yes. 

Q. And they do not include, do they, any contingent item 
for vonr alleged 25 per cent interest in the Occidental 
matter? A. No. 


T 
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(• r ).)8) Mr. Xizer: 1 offer in evidence Exhibits D17 and 
D18, your Honor. 

Mr. Greenspoon: Xo objection. 

(Defendant’s Exhibit 1)17 and 1)18 received in 
evidence.) 


Q. I ask you to please look at I)4d, a letter from Allen 
& Company addressed to Occidental Petroleum, to Mr. 
Tfebner of that company, and 1)44—the first letter is 
dated August 2. Ifififi, and D44 is August 12, Ifififi, sent 
by Occidental Petroleum Corporation to the auditors, 
Katz, Zuckerman & Company, with a copy to Allen & 
Company. 

Do you have those before you. sir? A. I have the one 
of August 2. Ifififi, one sheet— 

0. That’s right. A. Yes. 

Q. And then you have August 12. 1fif.fi. in front of 
you? A. Yes. 

Q. On the D43. which is August 2. Ifififi. vour company 
writes to Occidental. “In connection with the regular audi't 
of our books as of July .‘11. Ifififi. will you kindly confirm 
directly to our auditors, Messrs. Katz. Zuckerman & 
( ompany, ..0 Broadway. Yew York. Xew York, the bal¬ 
ance as of that date of our investments with you in the 

following (.>.><)) programs.” and there are three listed_ 

well, let me withdraw the last, there are two specifically 
listed. “1 spring 1 fi«2 joint venture; 2 midsummer Ififil 
joint venture; .1 any other program in which we have a 
participation." and then there is a final sentence by you. 

• >o please advise them as to the present status of these 
joint ventures.” 


Nov. first. T ask you whether any of the first two are 
the Dathrop matter von talked about before, ventures 
with Occidental in California? A. Mv guess is no r 
have never read them, 1 only pav them 
Tn any event, there were some oil ventures between 
Occidental and Allen & Company-T don’t know whether 
won ‘ fortunate enough to be in the Lathrop. 
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Q. All right, you don’t know. Is August 12, 1066, a 
letter from Occidental signed by its controller, CX Bailey, 
controller of the oil and gas division—do you recognize 
that as a response to D43, your letter of August 2nd? 
A. I wouldn’t know. One of them is signed by Allen & 
Company and the response is to Katz, Zuckerman. 

Q. Didn’t you say on August 2nd, “Will you kindly con¬ 
firm directly to our auditors, Katz. Zuckerman & Com¬ 
pany”? A. I didn't say anything, Mr. Xizer. 

(660) Q. Your company, Allen & Company? A. 1 don’t 
know who wrote this letter. 1 may have seen it before— 

Q. What is the signature immediately above Allen & 
Company? A. I don’t know whose it is. 

Q. You don’t know who signed that? A. Xo. It is not 
Charles or mvgelf. 

Q. Tn any event, you don’t deny this is an authorized 
document sent by the partnership to Occidental, do vou T 
A. Xo. 

(}. Since it requested a direct statement to your audi¬ 
tors, the letter of August 12th is directly addressed to 
Messrs. Katz, Zuckerman & Company, with a copy to 
Allen & Company. Do you see that? A. I don’t know. 
Ts it under here? 

Q. Yes, at the bottom. A. Yes, 1 do see it. 

Q. \\ ith the attachment ? A. Supposedly, yes. 

Q. And the heading of August 12. 1966, 1)44, says, 
"Allen & Company’s participation in Occidental Petro¬ 
leum drilling programs.” Do you see that? (561) A. Yes. 

Mr. Xizer: I offer 1)43 and D44 in evidence, 
please, your Honor. 

Any objection? 

Mr. Greenspoon: We will object to the rele 
vancy of those two documents, your Honor. 

(Pause.) 

The Court: The objection is overruled. 

Mr. Xizer: Thank you. 
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(Defendant's Exhibit D43 and D44 received in 
evidence.) 

Q. In answer to the inquiry that Allen A: Company 
made. Occidental replied by giving you the data of the 
midsummer 1901 joint venture, which is attached to the 
letter. Do you see that, Mr. Allen? A. 1)44? 

Q. That’s right. A. Yes. 

Q With the heading on the attachment, “Allen & Com¬ 
pany share.” Do you see that? A. Yes. 

Q. And to the second question, the spring 1902 joint 
venture, Allen & Company, similarly replied, did it not’ 
(562) A. Yes. 

Q. And to the question. “Any other program in which 
we, meaning Allen & Company, “have a participation,” 
the reply was the 1903 Occidental Petroleum exploration 
program ? 

Mr. Oreenspoon: Your Honor, I don’t think this 
witness can be called upon to construe somebody 
else’s letters, and 1 object to that. 

The ( ourt: 1 must say I don’t understand that 
objection. Here is a general partner who is one 
of the plaintiffs in the case and he is also the 
chairman ol the board of Allen & Company, In¬ 
corporated. in which the general partnership, as I 
recall it, has an interest a well as members of 
the family, and are you suggesting that facts can 
not be developed on the issue as to whether or 
not thi* witness had knowledge of certain conditions 
which existed, certain items that are part of the 
transactions that are involved in this case? T don’t 
understand your objection. 

Mr. (Ireenspoon: Xo. your Honor. 1 am not sug¬ 
gesting that at all. 

The Court: Well, who else would know these 
facts? 
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Mr. (Jreenspoon: What ! am suggesting is, this 
(5(53) witness cannot construe a letter written by 
Mr. Hebner. 

The Court: He is not asked to construe the let¬ 
ter. lie is being asked, if it comes to that, what 
his understanding of it was. 

Mr. Oreenspoon: ff he saw it at the time, or 
now, that is the question. 

The Court: He is the witness, Mr. (Jreenspoon, 
you are not the witness, and I said from the start 
of this trial, as T have repeated every so often, 
in other trials the testimony comes from the lips 
of a witness and doesn’t come from statements of 
lawyers, whether it is the plaintiff's lawyer, the 
defendant’s lawyer in this case. 

My Mr. Xizer: 

Q. You were familiar with— 

1 lie Court: I lost the question. Let's go hack 
over tin* question, please. 

Q. Item 3 on this letter refers in answer to the inquiry 
made by you. "Any other program in which we have a 
participation”—any other program—and the answer, item 
• >. is. “10(53 Occidental Petroleum exploration program." 
You see that ? ,\. Yes. 

Q- 1 here was a 10(53 venture of some kind between 
(;>(54) Occidental and Allen & Company. 1 think you 
told us about that, right? A. I didn’t—I don’t recall. I 
believe 1 said 10(50, ’(51 or ’2, but it is possible. 1 don’t 
know. 

O. Tint you do see that in answer to the question. “Anv 
other program in which we, ' Allen & Company, “have a 
participation,” the only one given was the 10(53 venture? 
You see that? A. I see that. 

Q. My question is, did Allen & Company ever reply to 
this letter when it received a copy—anyone in Allen & 
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C ompany—stating, “Wo have a 25 per cent interest in 
another matter in Libya and you have not listed it”? 
W r as any such writing, in substance, directly or indirectly, 
ever sent to Occidental? A. T don’t know. 1 would as¬ 
sume no. 

Q. So far as you know, up to this date there has never 
been a protest of the accuracy of the report made to 
your auditors hv Occidental which omitted any claimed 
interested in 19(5(5. August, 19(5(5, of the 25 per cent claim 
that you made in this case, correct? A. That is too 
lengthy for me. 

Q. Maybe so. 1 will repeat it slowly. 

So far as you know, there has never been any (5(55) 
claim made by Allen & Company that the report made 
to its auditors had improperly omitted n 25 per cent 
claimed interest that you had with Occidental in Libya? 
So far as you know, no such claim ever was made by 
Allen & Company, was it? A. 1 don’t recall any. These 
are auditors, this is not Allen & Company. 

Q. ^ on have admitted that a copy was received? A. 
Yes. 


Q. All right. Does 
ever project its cash 
call. 


Alien & Company, the partnership, 
requirements ? A. Xot that 1 re- 


A. 


Q. Did you ever make such a projection in 19(5(5? 
('ash requirements? [ don’t recall. 

Q. From December 17, 19(54, to December 11, 1%7 
when your deposition was taken, did you or anyone on 

, 1 , of All, ‘ n & Company, the partnership, ask Occi¬ 
dental to advise you for the year 19(55 of any amounts 
ot money expended by Occidental in Libya? A. No. 

Q. Did you ask Occidental in writing or orally for anv 
amounts of money expended by Occidental in Libvan oil 
matters for the year 19(5(5? A. T don’t know whether 
the auditors did, but I (5(5(5) don’t believe we did. T 
would inter from this letter of August, 19(5(5, that per¬ 
haps the auditors did. 
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Q. To your knowledge, was the letter of defendant 
dated August 12, 1066. 1)44. and the enclosures, accepted 
by your auditors, Katz, Zuckerman & Company, without 
objection? A. 1 would assume so. 

Q. Of your knowledge, do you know what services 
Oalic rendered in Libya? Yes or no. please. A. He 
introduced T)r. Hammer— 

Q. X'o. Do you know, is my question. A. Xo. 

Q- Did (Jalie ever write to you setting forth what serv¬ 
ices lie had rendered? A. I don't recall. I would have 
to look. 

Q. Didn’t you reply to that “Xo” in a deposition which 
you gave, at page 216— A. It is possible, several years 
ago. 1 don’t recall. 

Q. Have you ever written to Mr. fialic asking what 
services he rendered? A. Xo, 1 don’t believe so. 

Q. rib! anybody on behalf of Allen & Companv do so. 
to your knowledge? (567) A. In writing? I don't know. 

Q. Did you make the following answer to the follow¬ 
ing question, at page 155 of your deposition': 

“Q. Did you tell him. Dr. Hammer, anything about the 
letter. Exhibit Id. and that is tin* termination, “on the 
telephone? A. Xo." 

I he Court: As of what time are we speaking? 

Mr. Xizer: As of December—he testified to this 
as of December 11. 11167. when lie gave that an¬ 
swer. vour Honor. 

I he Court: What is the question and answer? 

Mr. Xizer: Did you tell him. Dr. Hammer, any¬ 
thing about the letter. Exhibit 13,” the termination 
letter, “on the telephone? A. Xo.” 

Q. Did you make that answer to that question? A. 
Yes. 

Q. At page 155— 
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The Court: I am repeating my question: with 
respect to what time is he talking there, when he 
gave that answer! You gave me the date of the 
deposition, in December, 1007. 

Mr. Nizer: [ thought you meant when he testi¬ 
fied. (568) At any time, your Honor. Tt is all in¬ 
clusive— 

Mr. (Jreenspoon: I don’t think so. 

The Court: Well, you may clarify it. Mr. (Jreen¬ 
spoon. 

Q. At page 155 did you testify as follows to this oues- 
tion: 

“Q. Did you tell him," meaning Dr. Hammer, “anything 
when you met him personally about Exhibit 13,” which 
is now Exhibit 124. the termination letter. A. No.” 

Did .'°'i make that answer to that question? A. If it 
is there, it is my answer. 

Q. At page 155 were you asked the following ques¬ 
tion : 


Q. Did you tell Dr. Hammer, so far as you can re¬ 
call, that you considered his letter.” that is, the termina¬ 
tion letter, “meant nothing and therefore you were not 
going to reply to it? A. No.” 


If it 


is 


Did you make that answer to that question? A 
there, I answered it. 

Q. And, of course, between the Mates of the termina- 
tum letter of July 16. 1065, and January 31. 1067. von 

5rd w m ? /°S UOt ' tl,8t y ° U 1,8,1 sppn “"‘I 'net and 
(•>). ) talked to Dr. Hammer many times? A I don’t re 
call. 

Q ; Pardon? A. I know 1 saw him in November of 

, ,’ 1 saw hlm August of 1066 at a meeting, but r 

' 011 ,, any othpr "'Stings or conversations. T don’t 

77,- -' a . a of i" tl"- August. 19M. rawt in R 

1 did notlnng but say hello and goodbye 
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(570) Q. T will put it in the form of a question and an¬ 
swer of the deposition, Page 114: Were you asked the 
following question and did you make the following an¬ 
swer : 

“Apart from Dr. Hammer’s letter dated July Hi. 1965, 
was it your practice to reply to any written communica¬ 
tion received from Dr. Hammer with regard to any busi¬ 
ness matter? A. T don’t know.” 

Did you make that answer? A. Yes. 

(J. Do you know, having had an opportunity to reflect 
upon it, perhaps, do you know of a single instance, in 
all your relationship with Dr. Hammer over the years 
where lie wrote you a letter and you decided not to an¬ 
swer it? A. There were probably many. 

Q. Probably? Can you point to a single one? A. Yes. 

Q. Which one? A. December 17, 1964. 

Q. Tie wrote you a letter? A. 1 believe so. 

Q. And you didn’t respond? A. That’s correct. 

(•>71) Q. What letter are you referring to. Exhibit A 
annexed to the complaint? A. T'd like to see it. Tt is 
fresh in my mind that I never reply to that letter, one 
of those letters, among others. 1 remember this one 
pretty clearly. 

That’s correct, 1 did not reply to this letter. 

Q. And that’s— A. This one 1 know about. 

0. And that’s the letter in which Dr. Hammer replied 
to you that you would pay, lie was not going to pay 
for Mr. (Talic’s expenses? A. That’s right. 

Q. He would pay for his people and you would pay 
for Oalic at that early date. There was nothing to reply 
to, was there, he was just giving you an answer to your 
letter? A. Mr. Xizer, 1 am answering your question. T 
did not reply to the letter of December 17. P69. 

Q. Of course not. Mr. Allen, T won’t pursue this longer, 
.just one question. Xot every letter that is sent requires 
an answer, does it. Pardon? A. You may be right, T 
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don’t know. I don’t reply to all my letters. I didn’t reply 
to this one in answer to your question, sir. 

(572) Q. Did anyone ever send you a copy of the Ka- 
hazi letter dated February 10, 1900? A. No. 

Q. Did your brother ever tell you that he had received 
such a letter from Mr. Kabazi? A. Yes. 

Q. Did he tell yon he had received such a letter from 
Mr. Galic? A. T don’t recall. T believe he did. but 1 
don’t recall. 

Q. Do T understand your answer to be that your 
brother told you— A. I believe he did. 

Q. that he received a letter from whom? A. From 
Mr. Galic. T believe he did. 

Q. Not from Mr. Kalmzi? A. From Mr. Kabazi? From 
Mr. Galic. 


Q. Did your brother tell you who sent him that letter? 
A. T believe he said Mr. Galic sent to him. 

Q. Did you testify at Pape 307, “Did your brother 
ever tell you how he got D9. the Kabazi letter? A. No.*’ 
Did you give that answer to that question! (573) A. T 
<lid. Tf you read on T think 
Q. f rear! at Page 307: 


you will find f chanced it. 


“Q. Did you know how this 1)9 Kabazi letter got into 
tlie possession of your brother? A. T did not.” 


Did you make that answer to that question* \ That’s 
correct. 

Q. Did you ever see any document which accompanied 
the alleged Kabazi letter? A. I don’t recall. 

Q. To your knowledge was the Kabazi letter forwarded 
o your brother Charles with any accompanying covering 
letter? A. T don’t know. ' 


Q. Aside from the date of February 1f>, 1966, appear¬ 
ing on the face of the Kabazi letter, have you any recol¬ 
lection as to when your brother Charles received‘a copy 
ot that letter or talked to you about it? A. T think it 
was at the end of February or sometime in March. 
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Q. No, no, no. Liston to niv question. 1 am not ask¬ 
ing you what you think. 

Aside from the date on the letter, have you any (574) 
recollection as to when your brother Charles actually re¬ 
ceived a copy of the letter? Have vou or not, first. A. 
Yes. 

Q. Let me read to you from Page 318 of your deposi¬ 
tion. 

“Aside from the date of February Hi, l!M5f>, have you 
any recollection as to when vonr brother did get that 
letter? A. No.” 

A. Possible. 

Q. T ask you first whether you made that answer? A. 
If it is there T made it. yes. 

Q. Did your brother say anything to you when you 
claimed he showed yon a copy of the Kabazi letter? A. 
I don’t recall his words. 

Q. Are you sure lie said something? A. I am sure he 
would have. 

Q. 1 read the following from vonr deposition at Page 
.307: 

“Q. What did your brother say to you when he showed 
you this letter? A. Nothing. The letter speaks for it¬ 
self. 

“Q. What did In* say? Don't tell me your characteriza¬ 
tion. (575) A. Nothing.” 

Did you make that answer to that question? A. Abso¬ 
lutely, yes. 

“Q. He just handed you DO. that is the Kahazi letter, 
and said nothing and walked away? A. That’s right.” 

Mr. Hreenspoon: 1 ask that the balance of tin- 
answer he read. 
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Q. Then* follows a comment by Ivlr. Greenspoon and 
another observation. You may read it and T will read 
something else. 

Mr. (Jreenspoon: It is part of the answer to the 
same question. 

Mr. Nizer: Let me read it to avoid this. Mr. 
(jreenspoon objects to the form. 

“A. Mere is a v interesting letter from Ferdinand, 
a very interesting Ic,. r that is all T know.” 

Q. I)o you recall that? A . No, you are trying to put 
words in my mouth. I am trying to help you a little 
hit too. 

“Q. What did your brother tell you? A. T don’t recall. 

“Q. Do you consider when I asked you what did your 
brother tell you I put words in your mouth? (57fi) A. 
No, I don t. I am not trying to argue.” 

All right. I have read the rest of it. A. I don’t recall. 

Q. On that occasion did you say anything to your 
brother regarding the Kabazi letter? A. I don’t recall. 

Q. Is it your testimony that your brother Charles- 
withdrawn. I have just covered that. 

After you read the Kabazi letter, did you or to vour 
knowledge anyone else of Allen & Company send a copy 
to Dr. Hammer? A. I don’t recall. Probably not. 

Q. Didn’t you answer that question with definiteness 
“no” at the deposition? A. T said probably not. 

Q. 1 read from Page HOf) of Herbert Allen, “Did you 
ever send a copy of this letter to Dr. Hammer? A. No.” 

After learning rf the aware of the concessions did you 
“ver tell Dr. Hammer about the Kabazi letter? \ T 
don’t believe so. 

Q. Yesterday you testified that you did not see Ex¬ 
hibit 37, which is the September 18, 1%4, letter (577) 
between Occidental and DeRovin. At any time between 
September 18. 19(54. and January 31. 19fi7, do vou recall 
your testimony to that effect? A. Mav I see it, please? 
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Q. You want to see wliat ? A. Wliat you arp talking 
about. 

Q. WpII, let me try again. T)o you recall that Mr. 
(Jreenspoon asked you yesterday whether you had seen 
the letter between Oeeidental and DePovin dated Sep¬ 
tember IS. 10(14. at any time between September IS, 10(14. 
and January 31, 10(17? 

Mr. (Ireenspoon: Your Honor, my question "was. 
did anyone from Occidental send it to him. That 
was my question. T don’t think that we should 
have a misstatement of the witness’ testimony. 

The Court: You refer to the record and we can 
avoid any questions as to what was said. 

Q. Page 4(10, yesterday, question by Mr. (Ireenspoon. 

‘Q. Now, Mr. Allen, at any time from September IS, 
10(54. to January 31. 10(17. did anyone from Occidental 
send to you copies of Plaintiff’s Exhibits 3(1. 37 and 3S? 
A. T never saw 3(1. 

“Q- Did they send them to you during the period of 
(f)7S) time is my question. A. No. not on 30. not on 37. 
no on 38." 

A. Mv answer stands. 

Q. Did you know whether or not you saw—withdrawn. 

Did you see the DePoviii letter agreement of Sep¬ 
tember IS. 1004, which is P37 from any other source, or 
is your answer inconclusive. A. No. 

Q. A on never saw it you mean? A. I never saw it. 

Q. So that in March of 1005, you still didn’t know 
anything so far as you are concerned personally about 
the DePovin letter agreement of September IS, 1004. cor¬ 
rect? A. Correct. 

Q. Now. if you did not know this, why did you send 
to Dr. Hammer Exhibit P07. the DePovin report? A. 
T sent that to my—it seemed to be a bad report on Pc- 
Pov’.n, and 1 sent it to the manager of the account who 
is our partner in the deal. That was Dr. Hammer. 
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Q. \ on didn’t know about DeRovin being in tlie deal 
at that time, did you really? A. I liad met DeRovin in 
London when Dr. Hammer (370) T believe introduced me 
to him. 

Q. But you didn t know, you say, about any contract 
arrangements? A. 1 did not about any contract, f knew 
that Dr. DeRovin was involved in some way in the deal 
but T didn’t know any contract, no. Didn’t know whether 
be had a contract with him. 

Q. After receiving the letter dated July lb, 19<i5, which 
is PI24 from Dr. Hammer, you gave that letter and the 
file relating to the Libyan matter, to your attorney Mr. 
Deer for bis review and opinion, is that correct, sir? 
Tsn’t it? A. That’s correct. 

Q. Now 1 ask you at that time did the file contain the 
letter signed by you and Dr. Hammer dated December 
17, 19(>4. P71 ? A. 1 presume so. 

Q. Did it also contain your letter to Dr. Hammer De¬ 
cember 24. 1904, P72? A. T presume so. 

Q. Indicating that the ink modification to be mutually 
agreed upon on P71 was made by you in your own hand¬ 
writing? (:>80) A. Tt should have been in our files. 

Q. Did the file that you turned over to Mr. Deer also 
contain a copy of the DeRovin r 'port, the report about 
him? A. I presume so. 

I lie (onrt: My recollection is, 1 may be mistaken you 
testified yesterday that it did contain it? 

The Witness: My secretary turned the files over, your 
Honor to—Mr. Charles Allen’s secretary— 

The Court: 1 believe there was a direct question on 
that yesterday. 

The Witness: T did. It was in the files. 

Q. And I believe you testified that Mr. Deer returned 
the file after he rendered his opinion in July ’(15, is that 
correct? A. That’s correct. 
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Q. At tliat time* did Mr. Deer request to be kept ad¬ 
vised of any developments regarding the Libyan matter? 
A. 1 don’t recall. 

Q. Did you keep him advised of any new developments 
regarding Libya? A. T believe we did. 

Q. Some time in October lWifi, you testified that (581) 
Deer was given the file for his review? A. That’s cor¬ 
rect. 

Q. What occurred between duly 15, liKio, and October 
1 Df>0. specifically, that you can recall that required a sec¬ 
ond review of the file by Mr. Deer? A. After Charles 
Allen s conversation on the telephone with Ferdinand 
Oalic in the presence of Dr. Hammer, Charles Allen and 
myself, and the so-called settlement, Ferdinand (ialie 
pestered the life out of us. and as the result of that we 
decided we better get Jimmie Deer to sort of take him 
off our back and see—and review the contract. 

Q- Well, by that time, in October 1900. (ialie bad al¬ 
ready settled his matter with Occidental several months 
earlier, hadn’t he? A. Yes. 

Q. Was the second review brought about by the dis¬ 
covery of some oil by Occidental before the announce¬ 
ment of the big discovery of oil? A. Yo. 

Q. Did the file that you turned over to Mr. Deer in 
October 1!>00 contain tin* following: 

“The blocking letter” as we have called it. of (ialie. 
dated October 13. 1 ‘XL**. PI41 ? (582) A. Mr. Yizer, the 
file was turned over by the secretaries. I would assume 
so. yes. 

Q- The cable of fialic threatening to sue Allen & Com¬ 
pany as well as Occidental, dated March 15. 19f>0, P1fi3. 
A. T would assume so. 

Q. Tli«* underwriter’s questionnaire dated Mav 11. 1%d. 
T’8? A. I don’t know. 

Q. The copy of the—is there any reason why that 
would be kept out? A. Yo, T just don’t know. T assume 
all of these. Mr. Nizer. T didn't hand them over. Mv 
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secretary was instructed to hand over our complete file, 
Charles Allen’s secretary was instructed to hand over the 
complete Occidental file. 

Q. So the answer to this is the same? A. I can’t he 
specific. 

Q. Did it contain so far as you know the $(>2 million 
debenture prospectus dated June 17, Ifififi, Dll? A. It 
probably should have. 

Q. The letter of Allen & Company to Occidental dated 
August 2, 10(10, requesting information regarding (583) 
certain ventures other than Libya, 1)43, which T showed 
you before. A. Mr. Xi/.er, T can only suppose on all of 
these. 

Q. That they were there? A. T would suppose, yes, 
I mean, T am not a fib* clerk. I am sorry. 1 don’t know. 

Q. Do you have any reason to doubt that it did— 
Oalic’s settlement with Occidental dated August 20, 1900, 
T’185? A. As of when? 

Q. When you turned over the file in October to Mr. 
Deer. A. 1 don't believe ! ever saw the settlement, Mr. 
Nizer. T think T so testified, so 1 can’t answer you. T 
believe that is in my original deposition. 

Q. Do you recall any other additional letters or docu¬ 
ments which were contained in the file when you delivered 
it to Mr. Deer in October 1900 except those that 1 have 
mentioned? A. Our entire file on Occidental was turned 
over to Mr. Deer, whatever it contained. 

Q. Now yesterday, and a few moments ago again, you 
referred to this alleged conversation with Dr. Hammer 
concerning Oalic, and you said that you were present, 
(584) Dr. Hammer was present, and Charles, and then 
you described yesterday the meeting, you gave a de¬ 
scription, do you recall, about his looks, how disturbed 
lie was, and the conversation, for several pages. 401. 492 
of the record. 
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The Court: What is the date of that meeting 
according tr the record? 

Mr. Nizer: That would be in the summer of 
19fifi according to his testimony, your Honor. It 
is the “Get Galic off my back” alleged conference. 

The Court: T think the witness testified yester¬ 
day to two meetings at the office of Allen & Com¬ 
pany, T believe one was in August Ifififi, and the 
other November lfffifi. 

Mr. Greenspoon: November ’fib, your Honor. 

The Court: 'fib. 

Mr. Greenspoon: The first was November 'fib and 
the last August lOfifi. 

The Court: You are referring to the August 
Ifififi meeting, all right. 

Mr. Nizer: Yes. it is August Ifififi. 

Q. And after several pages of descriptions, at Page 
403 of the record, you described, without my repeating 
it all. you only testified to it yesterday, what Dr. (b8b) 
Hammer said, what you said about that. A. Yes. 

Q. T)o you recall you said that Dr. Hammer said “Thank 
you very much. I will take it from here and left the* 
room." That ended that description. A. Words to that 
effect, yes. 

Q. Now 1 ask you whether on your deposition in refer¬ 
ring to the same matter you hadn't given the following 
answers to the following questions. Page 18b. 

“A. r rhe first time I heard about it was when Armand 
Hammer was in Allen & Company’s office, and I was 
present, Charles Allen was present, and he asked Charles 
Allen to get Ferdinand Galic off his back. 

Q. What office was this in? A. I don’t recall. 

Q. You said it was “in our office.” What office? A. 
One of the two. Tt was Charles Allen’s office or my of¬ 
fice, I don’t know. 

Q. T am sorry, 1 should say question and answer. 
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‘Q. W as anybody present besides you and Charles 
and Dr. Hammerf A. 1 don’t recall.” 

Mr. (ireenspoon: Would you please read the 
small change, Mr. Nizer. 

(58G) Mr. Nizer: If you permit me to develop this. 
This was his original answer and l will bring out 
the lact l won t differ with that he made a change. 
\our answer ‘A\as anybody present besides you 
and Charles and I)r. Hammer?” You said “I don’t 
recall.” 

And then you added “Anyone else?” In that 
answer later when you signed the deposition. 

And then the question: 

“Q. Do you recall anything else except the phrase ‘to 
get him off my back’? A. That’s all I recall.” 

1 stop there for a moment. Did you make those an¬ 
swers? A. Yes. 

Q. To those questions? A. Yes. 

Q. you make the following answer to the follow¬ 
ing question: 

"Q. Did Charles at any other time discuss that con¬ 
troversy except on that occasion when you were present? 
A. 1 don’t recall.” 

Did you make that answer? (587) A. Yes. 

Q. You gave a description yesterday about the 50-50 
‘leal that Dr. Hammer changed to 75-25. Do vou recall 
all that ? A. Yes. 

Q. And how you chided him for changing it, breaking 
his word with you as you claimed, and so on and how you 
called up Charles, your brother, and came back and agreed 
to the 75-25. A. Yes. 

Q. That is just a quick summary to identify it* A 

\r ' * ' 

1 OS. 
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Q- Now I read from your deposition at Page 111 and 
ask you il you made the following answer to the following 
question: 

“Q. That is what 1 want you to tell me. A. The mere 
fact that I explained to Armand Hammer and the As¬ 
sociated Oil & (las picture and that he and 1 were going 
to go .joint on this deal with Maguire out, that Allen & 
Company and Occidental were going on a 50-50 deal, 
that is why T remember it all. 

“Q. What did Dr. Hammer say to that? A. Nothing, 
lie smiled. 

(588) “Q. He was silent? A. That’s right.” 

Did you make those answers to those questions? A. 
Absolutely. 

On Page 115 of your deposition: 

**(,). On that occasion did Dr. Hammer say anything to 
you rejecting the 50-50 proposal? A. No." 

Did you make that answer to that question? A. That’s 
correct. 

Q. Pardon ? A. That's correct. 

Q. Did he agree to it? A. No. 

(589) “(j. He was just silent? A. .Just silent." 

Did you make those answers to those questions? A. 
That’s correct. 

Q. Yesterday you stressed the fact that Mr. (Jalic at 
all times talked of two very valuable concessions, in other 
words, he was specifying the specific valuable concessions, 
two, from the very earliest date that he could obtain. 
Do you recall that testimony? A. Yes. 

Q. Now, in your deposition did you ever once when 
questioned about those conversations say anything about 
two concessions? A. I don’t recall. 

Q- Well, let me read from page 4f> of your deposition. 
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“Q. What was that conversation you had? A. I told 
him that we have been approached by a friend of ours who 
stated that he could-he had a very interesting situation 

m oil— It goes on, “—and T wanted to form a three- 
way group.” 

Did you make that answer to that question? A. Yes. 

Mr. Greenspoon: Let’s read the whole answer 
lor (590) heaven's sake. 

Mr. Nizer: For heaven's sake you read anything 
you wisli when I’m through. 

Mr. Greenspoon: lie can’t read onlv one line of 
the answer. 

Mi. Nizer: I he rest of it doesn’t refer to the 
contradiction I want to set up. “1 wanted to form 
a three-day group on it, Allen & Company, Occi¬ 
dental Petroleum Corporation and Associated Oil 
& <!as ' t,lat 11 was a tremendous deal, it was big 
••"ough for the three of us. and I asked him if he 
was interested, and he said, ‘Very definitely.’” 

I am not asking you about the rest of the con¬ 
versation. I am asking you whether you ever re¬ 
peated at any time in your deposition that there 
were two specific concessions that Galic said he 
oonM von didn’t, did you, in that answer? 

A. 1 don’t remember my entire deposition. I don’t 
know. 

Q. And I go to page 48 where the same subject came 
up again. 

“Q. V hat precisely did you say about Galic on that 
occasion ?” 

Mr. Greenspoon: Other than he previously (591) 
testified to. 


“A. Nothing.” 
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And then when you signed the deposition you added 
except as previously testified to. Was that answer pre¬ 
viously made “Nothing” your answer to that question? 
A. I don’t understand your question. Was it originally 
made ? 

Q. When l lirst asked you this you simply said, what 
precisely did you say about (ialic on that occasion, you 
said “Nothing.” A. It should be as T originally stated. 

Q. And as originally stated T have already read there 
was no reference to the two concessions as I read it to 
you. A. As you read it, no. 

Q. No. 

With respect to the conversations we have just been 
referring to in early T>4, did you make any memorandum 
of your conversation with Dr. Hammer concerning this 
Libyan concession? A. Not that f recall. 

Q. Did you ever state in writing to Dr. Hammer what 
you understood the conversation between him and (592) 
you in February or March of 1994 to be? A. Did T ever 
state in writing? I don’t believe there were any exchange 
of letters, no. March, April or as late as May 1 said. 

Q Pardon? A. March, April or as late as May. 

Q. All right. Dili you send Mr. (Ialic any letter on this 
occasion that you had this discussion to confirm the con¬ 
versation between you and him? A. 1 don’t recall any. 

Q. Did anyone on behalf of Allen & Company to your 
knowledge write to (Ialic to confirm what he had told you 
on the phone that you were making these efforts? A. 1 
don’t know. 

Q. Did you send Dr. Hammer any letter on this oc¬ 
casion with respect to this matter? A. T don’t recall any. 

Q. Did you make any memorandum of your telephone 
call with the Associated? A. No. 

Q. Did you ever write to Associated confirming what 
you say was your oral conversation? A. T don’t recall 
any such letter. 
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Q. Did you make the following answers to the (593) 
following (piestions in your deposition at page 90. 


“Q. Who introduced you to General DeKovinf A. 
hither Ferdo Galic or Arinand Hammer. 

Q. M hat was said about General DeRovin by either 
of these gentlemen? A. Nothing. 

“Q. How did they introduce him? A. A man who was 
going to be of assistance in Libya. That’s all T knew. 

“Q. Who said that? A. 1 don’t recall. 

“Q. Who was present at that meeting? A. Either 
Ferdo Galic and General DeRovin or Ferdo Galic, Ar- 
mand Hammer and General DeRovin. 


"Q. Ill other words, yon are not sure that Dr. Hammer 

was there? A. 1 am not clear as to whether he was there 
or not." 


^ ..... ... mu.-,, uii.'.ut-rs to mose ques¬ 

tions? A. If you read on you will find the answer, the 
true answer to it, in my deposition. 

Q. Would you be good enough to answer my question. 
A. There is a continuity to it, Mr. Nizer. 

(594) Q. There is no continuity that has anything to do 
With this specific question I am asking, and if there is, it 
isn’t your burden to tell me, your counsel will. Mv ques¬ 
tion is old you make those answers to these questions? 
A. Repeat it and I will answer. 

Mr. Greenspoon: We will stipulate that those 
answers were given originally. 

I he Court: Yes, in the controversy 1 have lost 
them. Go back over them, please. 

Mr. Nizer: f will reread those questions. 

A. Okay. 

Q. “Q. Who introduced you to General DeRovin? A. 
Either Ferdo Galic or Armand Hammer. 

“Q. What was said about General DeRovin by either 
of these two gentlemen? A. Nothing. 
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“Q- How did they introduce them? A. A man who was 
going to be of assistance in Libya. That's all T knew. 

“Q. Who said that? A. I don't recall. 

“Q. Who was present at that meeting? A. Either 
Ferdo (ialic and General DeRovin or (595) Ferdo Galic, 
Annand Hammer and General DeRovin. 

“Q- In other words, you are not sure that Dr. Hammer 
was there? A. I am not clear as to whether he was there 
or not." 

Did you make those answers to those questions? A. 
Absolutely. 

Q. And subsequently, when you signed the deposition, 
you added at the end of “I am not clear as to whether 
lie was there or not," you wrote it in in ink, my best 
recollection is that he was. A. Yes. 

Q. And did you have any memorandum on which to 
refresh your recollection so that you had a recollection 
that he was there. Dr. Hammer was there? A. Yes. 

Q. What memorandum did you have? A. Somewhere 
in that deposition you will see that Dr. Hammer was 
sitting with—1 believe 1 stated that lie was sitting with— 
in the cocktail lounge, that he was sitting, I believe, with 
DeRovin, he either introduced me to DeRovin or Galic 
introduced me to DeRovin. and that's what made me 
remember. 

O. i am asking -I move to strike that out as (59f>) 
not responsive. A. That's my reference. 

G. Mv question is did vmi have anv memorandum— 
A. \ T o. 

Q. —that refreshed your recollection? A. Memoran¬ 
dum? The deposition. 

Q. And your explanation for this change was “Simply 
to give my best recollection,” is that right? A. Yes. 

Q. And did you have any better recollection in 1972, 
f believe it is—in 1970—-in April 14, 1972 than when you 
testified in 1970. 

T beg your pardon. 1 correct that. 









423a 


Herbert Allen, for Plaintiff, Cross 

Did you have a better recollection without any memo¬ 
randum in April 14th when you signed this in 1972 than 
you had in 19(!7 when you testified to it originally? A. 
1 read through it. 1 probably remembered something 
more. 

Q. I didn’t hear that. A. When I read through it I 
probably remembered something more. 

Q. Just by reading it? A. If 1 signed it, it had to be 
accurate. 1 don t (597) sign falsehoods. That’s one part 
of mv life. 1 am very honorable. 

Mr. Nizer: I move to strike all that out, your 

Honor. 

I he Court: I said I have been receiving a lot 
of statements. 1 will allow it to stand too. 

( t >. At your deposition at page 184: 

“Q. Do you recall whether you ever discussed it" that’s 
the blocking letter, we called it of October 13, remem 
her where (ialic said I blocked. That’s the one. Do you 
recall whether you ever discussed with Dr. Hammer that 
letter of October 13, 1905? A. 1 did not. 

Q. Did you ever advise Dr. Hammer of its contents? A. 
1 didn’t discuss it with Dr. Hammer. 

1}. Did you make those answers to those <|iiestions? 
A. Yes. 

Q. Were they correct when you made them? A. Yes. 

Q. Y as the blocking letter that I have referred to the 
occasion for the November, 1905, meeting, is that the one 
that triggered it? A. No, that was part of it. 

Q. ^ ou testified yesterday that you told Dr. Hammer 
(598) that Ferdinand (Ialic was to be considered the 
finder in this deal and he wanted to be protected. Do you 
recall that testimony? A. That’s right. Yes. 

Q. And you testified that Dr. Hammer said fine, that 
he agreed to that? A. Yes. 

Q. And now T show you P31 dated September 5, ’04, 
which is addressed to you from Dr. Hammer. 
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.Mr. Nizer: Would you get that letter for him 
please, Mr. Greenspoon, P31. 

In any event 1 will read it. You don’t have to 
look at it. 1 refer to the second paragraph in 
which l)r. Hammer says: 

"I did not assure you that Ferdinand Galic and 
Klehe & Company will he compensated to their 
satisfaction for their services in this matter and 
this will include an offered or carried interest in the 
deal as stated in your letter, Klehe & Company’s 
contract with us provided for their compensation.” 

Did you receive that letter on or about the date 
it bears? 

A. Yes. 

Q. And did you also observe in the last paragraph 
(59!)) of l)r. Hammer’s letter to you **T did say, and 1 am 
glad to confirm again that we would welcome Allen & 
Company’s participation on a mutually satisfactory 
basis’’? A. Y'es. 

(t. The proposed projects consisting of building an am¬ 
monia plant as well as applying for drilling concessions 
which projects are under consideration hv the Libyan gov¬ 
ernment having been submitted by me on my previous 
trip to Libya. A. Yes. 

Q. You read that? A. Yes. 

Q. So that you were made aware of Dr Hammer’s 
statement to you that he had been in Libya and had made 
some proposals previous to September, '04? A. T was 
aware of the statement in this letter onlv. 

Q. Yes. 

The Court: 1 think we will take our luncheon 
recess now and resume at 2 o’clock. 

(Luncheon recess.) 
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(600) Afternoon session. 


2 P. M. 


HERBERT ALLEN, resumed. 

(’toss Examination Continued In/ Mr. Nizer: 

Q* Mr. Allen, did you or your company ever agree 
with Mr. (ialic on the precise percentage of your 25 per 
cent alleged interest in Occidental? A. No. 

Q. I o this day, there has been no understanding be¬ 
tween you and Mr. (ialic with respect to what percentage 
he is to have in any recovery in this action? A. Tn the 
telephone conversation that my brother turned and re¬ 
ported to Or. Hammer and myself and which we heard, 
lie told Mr. (Jalic that ho could have up to 50 per cent 
of our 25 per cent if he settled the case with Hammer 
nn<l worked along with Or. Hammer. 

Q. And you say that since then nothing has transpired 
to make that more definite? A. No. 

Q- ^ \ on explain in any way, does it refresh your 

recollection that Mr. (ialic said lie had a 50 per cent in¬ 
terest in your claim and, on top of that, guaranteed 
against losses but only profits? (C01) A. I don’t know 
anything about it. 

Q. Pardon? 1 don’t know anything about it. 

Q. 5 ou were there when he testified in his deposition 
to that? A. 1 don’t recall if I was. 

Q. You don’t recall it? A. No. 

Q. In any conversation with Mr. (ialic*, did he ever say 
to yon, in substance, that he had a 50 per cent interest, 
according to you, without loss and only with profit? A. T 
know our arrangement. 

Q. Pardon? A. I know our arrangement, as T stated it. 

Q. Lalic attend your office in October, No¬ 

vember, 19fi(i, in connection with this lawsuit? A. Did 
he attend our office? 
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(,}. Did 1j«* appear at your office? A. I don’t know, i 
don’t remember. 

Q- Did lie attend any conferences which were held in 
preparation for this lawsuit? A. Not to the best of my 
knowledge. 

Q* 'i on never saw Mr. (ialic in October and November, 
(G()2) 19(>(>, either in your office, Charles Allen's office— 
A. I don’t know. 

Q. ^ on don’t know or— A. I don’t remember. 

Q. You don’t remember? A. Yes. 

Q* I)i<l you ever meet with your attorneys in prepara¬ 
tion for this case? A. Yes. 

Q. W as Mr. (ialic ever there on those occasions? A. 
No. 

Q- You said a moment ago that you knew what “our 
arrangement” was ? A. Yes. 

Q* What was “our arrangement”? A. Charles Allen 
reported to Dr. Hammer—to Mr. (ialic that he could have 
up to 50 per cent of our “2f> per cent if lie settled with 
Dr. Hammer. That was stated in August, 1!)6(>. 

Q- 1 hereafter (ialic settled, didn't he, this claim with 
Occidental? A. I believe I told you that I never saw the 
settlement papers. I understand he settled. 

(,). So therefore the condition you just mentioned (G03) 
"'as fulfilled, was it not, if lie settled you would give him 
up to 50 per cent? A. Yes. 

Q- That was your offer. Did he accept that offer? 
A. lie must have. It was reported by Charles Allen 
that he did, on the phone, but I don’t know whether he 
did or not. 

Q. Since then did he specify in any way what the 
amount is, as lie understood it, he was to receive under 
that offer? A. No. 

Mr. Nizer: That is all. your Honor. 
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Re-direct Examination by Mr. Greenspoon: 

Q. Mr. Allen, did you fill out the underwriter’s ques¬ 
tionnaire, Exhibit 1)8 (handing)? A. No. 

Q. Did anyone discuss it with you at any time— A. No. 
Q. —before January 31, 1967? A. No. 

Q. Ibd anyone, including Mr. Stern, ask you any ques¬ 
tions in connection with the filling out of Defendant’s 
Exhibit D8? (604) A. No. 

Q- Now, Mr. Allen, who was the principal underwriter 
on the $61,168,300 worth of debentures. Exhibit Dll? A. 
Lehman Bros. 

I'he Court: When you say the principal underwriter, 
what do you mean by that term? 

I he Witness: They handle the books, they handle all 
the transfer ot lands, that is their work, and their name 
apj ‘ars on the left. Any name that appears on the left 
is known as the lead or head underwriter, in any offering. 

I he Court: But your commitment was equal to that 
of Lehman Bros. ? 

The Witness: That is correct. 

I’he Court: And equal to that of Reynolds? 

The Witness: Yes, your Honor. 

I ho Court: According to the prospectus on page 24? 

I he Witness: flint is correct, but they are known as 
the lead underwriter, it their name appears on the left. 
I l ,a t ls why there is so much bickering on W’all Street 
as to where the name appears. 

By Mr. (Ireenspoon: 

(603) Q. Who handled the hooks for the, we will it. 
61,000,000 debenture issue? A. Lehman Bros. 

Q. Did Lehman Bros, or anyone in Lehman Bros, con¬ 
sult you with respect to the contents of Defendant’s Ex¬ 
hibit 11? A. No. 

Q. Did anyone from Occidental consult you with re¬ 
spect to the contents of Exhibit Dll? A. No. 
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if. Did you read Exhibit Dll at anv time prior to Jan¬ 
uary 31, 1967 ? A. No. 

Q. By the way, do you remember the first time you 
ever read this, Exhibit Dll? A. When I was at the 
deposition, and I only read one or two pages of it. 

Q. In this case? A. Yes. 

Q. Mr. Allen, Mr. Xizer asked you on cross if you had 
ever reported anything about this Libyan venture to your 
accountants after July lti. 1965. What was the name of 
those accountants? A. Katz, Zuckerman. 

(6:1(1) Q. Did you report anything at all to that account¬ 
ing firm concerning this venture prior to July, 1965? A. 
No. 

Q. I believe that Mr. Xizer asked you about whether 
you had reported this tiling to your controller subse¬ 
quent to July 16. 1965. Do you recall that? A. Yes. 

Q. Is the controller the chief financial officer of Allen 
& Company? A. lie was the financial officer of Allen & 
Company, Incorporated. 

Q. What kind of a financial officer would you have at 
Allen & Company, or didn't you have one? A. We didn't 
have one. 

Q. In any event prior to July 16. 1965, did you report 
1 he Libyan venture to any bookkeeper, controller, treas¬ 
urer or whoever keeps the accounts of Allen & Companv? 
A. Xo. 

(607) Q. Did you attend the Board meetings of /.den 
& Company, Inc.? A. I believe I might have attended 
briefly four—three, four or five in ten—in a nine years’ 
period. 

Q. Wore you the actual operating head of Allen & Com¬ 
pany. Tno. in 1965. 1966 and following? A. Tn name. yes. 

Q. Were you the actual, not— A. Yes. 

Q. And did you participate in the day-to-day opera¬ 
tions of Allen & Companv, Tnc. in 1965, '66 and so on? 
A. Xo. 
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Q. V\ ho handled the day-to-day operations of Allen & 
Company, Inc. during those years, '05, '06 and following? 
A. A man hv the name* of F. W. Harden and Murray 
Bavin. 

Mr. Nizer: I object to this as hearsay, your 
I Ionor. 

The Court: Overruled. 

Q. By the way, were the hooks of Allen & Company, 
the partnership, kept on an accrual or cash basis? A. 
Cash basis. 

Mr. (ireenspoon: Now, your Honor, by way of 
introduction to this problem I would like to state 
earlier (008) Mr. Nizer read to the Court what he 
represented to be a question and answer from Mr. 
Allen’s deposition regarding the August 1900 con¬ 
ference, and I would like to read the questions and 
answers ot Mr. Allen on his deposition relating to 
that August 1900 meeting. 

Mr. Nizer: What page, please. 

Mr. (ireenspoon: I am starting at 230. 

Q. “Q. Prior to the offering if we placed tin* date so as 
to take it past that, say June is the date of the—June 
1900, from June 1900 to January 31. 1907, do you recall 
having any conversations with Dr. Hammer? A. One. 

‘Q. W hen was that? A. When Dr. Armand Hammer 
came in to our office. 

“Q. When first? A. It was either July or August of 
1900, somewhere around that area. 

“Q. You were about to tell us what was said. That 
would be all right. What did he say then?” 

Mr. (ireenspoon: Then 1 interposed: 

“Mr. (ireenspoon: This is the Julv-August meet¬ 
ing? 

“Mr. Nizer: 1900. 
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“A. Armand Hammer came in to the office and wanted 
to see Charlie or myself. He wanted us to get (GOD) 
Ferdinand (lalic oil his hack, lie wanted us to relieve 
him of his claim, etc*. As a result of that Charlie Allen 
called Ferdinand (lalic and asked him to please settle with 
l)r. Hammer for the sake of ourselves, that is, Allen & 
Company, and Occidental’s joint venture. He told Ferdi¬ 
nand (lalic that we had a interest in the deal, and 

that if anything ever came of the deal, if there was any 
oil found, if there was oil produced commercially, if he 
wanted part of our 25^ then he could have it." 

Were you asked those questions and did you give those 
answers? A. Yes. 

Q. Mr. Xizer read this question from page 318 and I 
will reread it so as to got it in context: 

"Q. Aside from the date of February Hi, 19GH, which is 
in Defendant’s Kxhihit 11 for identification, have you any 
recollection as to when vour brother did get that letter? 
A. Xo. 

“Q. Aside from the date which Defendant's Kxhihit !) 
for identification hears, have you any recollection when he 
talked to you and showed you this letter? A. I told you 
I thought it was some time after that date when we 
received it.” 

(liHI) Were you asked those questions and did you give 
those answers? A. Yes. 

<j. Were they correct? A. Yes. 

Q. Now, sir, at page—Mr. Xizer read a series of qiios- 
fions beginning on page— 

Mr. YanYoorhis: Pardon me, before you pass 
that, should it appear—perhaps it already does— 
that Kxhihit 0— 

Mr. (Jreenspoon: Is the Kahazi letter. 

Mr. YanYoorhis: —is Kxhihit 158 1 think for 
identification in this trial. May we have that ap¬ 
pear in the record. 
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Mr. Greenspoon: Mr. Nizer read some questions 
on page 113. 1 am going to retreat hack to 112 to 
put that meeting in context. 

. 1)0 1 misunderstand you when vou testified pre¬ 

viously as I thought that Mr. Galic and you and Dr. 
Hammer were together with General deRovin? A In the 
cocktail lounge. After that we walked out—when we were 
walking out of the cocktail lounge, I pulled Armand to 
one side and explained the picture to him. 

(hll) "Q. What you told him was still in the cocktail 
lounge, on the side of the cocktail lounge? A. Or in the 
lohhv of Claridge’s. 

Q. Or in the lohhv? A. That’s correct. That was the 
loth. 

Q- Galic and General deRovin were there hut out of 
the hearing at the other end of the cocktail lounge? A 

I don’t know whether they were. W T e walked awav from 
them.” 

So far. were you asked those questions and did you give 
those answers? A. Yes. 

(^. Now to continue: 

“Q. So that at the time you told Dr. Hammer about 
this— 


Mi. Nizer: W here were you reading from now 
•>li. <11 oenspoon : 113. That question was 

.jected to and not answered. 



(}. So that at the time you told Dr. Hammer about this, 
you and lie were alone, a distance away from the cocktail 
lounge— A. W r e were a distance awav from Ferdinand 
Galic and General DeRovin. Whether it was downstairs 
1 don t know, hut we were a distance away. 

(til2) “Q. And out of their hearing? A. That’s correct.” 

Were you asked those questions and did vou give that 
answer? A. Yes. 
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Q. Now, did that series of questions and answers relate 
to the first meeting you had with Hammer in London? 
A. Yes. 

Q. Do you know or can you recall whether Mr. Xizer 
ever asked you a single question on your deposition con¬ 
cerning the next meeting or series of meetings you had 
with Dr. Hammer? A. I don't believe he did. 

Q. Now, I would just like to read one question about 
tlu* issue of whether there was a mention made of two 
concessions. Page 123, first question: 

“Q There is a reference to the fact that we agreed to 
the same arrangement with you on the possible—” 

That's the wrong one. Kxcuse me, I withdraw that. 

This is page 100: 

“Q. What did (lalie in your presence tell Maguire the 
deal was on which he ‘chickened out’ to use your phrase? 
A. lie told him he had two areas of land which (G13) he 
could deliver, lie mentioned some numbers in the 42B 
and 44, something like that, that he thought he could 
deliver, that he couid deliver, and that Walter Maguire 
said, ‘How much money will it take?’”—and if you want 
me to read, I will read the balance. 

Mr. Nizer: What page are you reading? 

Mr. (ireenspoon: Page 100. If you want me to 
read it T will. 

“Ferdinand (lalie said, ‘I thought you knew all about 
that.' lie said, ‘How much will it take?' 

“He said, ‘Well, it was going to take well up in the 
millions and millions of dollars.* 

“That's all you had to sav to Walter. He walked out of 
the deal" 

M ere you asked those questions and did you give those 
answers? A. Yes. 
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Q. Now, I will start reading at page 138, the very first 
question which Mr. Nizer read. I will reread it. 

“Q. ‘To be mutually agreed upon’ follows the sentence 
‘this includes sharing costs and profi s’. What was the 
cost to he mutually agreed upon as you understood it in 
your conversation with Dr. Hammer? A. Whatever costs 
were incurred in relation to (014) Libya. 

“Q. Unless you agreed upon them, they weren’t to be 
expended hv Dr. Hammer?” 

Mr. Nizer: 1 object to those questions and an¬ 
swers on the ground that there is an attempt to 
vary the agreement that was made in writing. It is 
true that this was part of my own deposition, your 
Honor. I have the right to explore it, hut it is 
also subject to, taken to objection. \ think it is 
an appropriate objection. 

The Court: 1 will take it. 

‘‘A. That’s not true. 

"Q. Then 1 don’t understand it. A. Any expenses in¬ 
curred in the Libyan matter were to be shared on a 
75/25 basis. 

“Q. And I asked you how was the approval, the ‘mu¬ 
tually agreed upon’ to operate towards that end? A. How 
was the approval? 

“Mr. Greenspoon: What was the procedure is 
his question. 

“Mr. Nizer: That's right. 

“A. Whenever Armand presented us with our share of 
expenses, we would have paid our proportionate share or 
taken our proportionate share of profits.” 

\ ere you asked those questions and did you give (615) 
those answers? A. Yes. 

Q. Moving over to 139: 
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“Q- 11 i )l - Hammer or Occidental submitted his costs 
to you as you now have testified, you would pay 25% of 
such costs if they referred to Libya not to some other 
venture? A. Yes.” 

Were you asked that question and did you give that 
answer? A. Yes. 

Q. And then on page 142: 

Mr. Nizer: Do you want to read 140? Kxcuse 
me, go ahead. 

Mr. (Ireenspoon: That question you read. Do 
you want me to reread it? 

Mr. Nizer: Kxcuse me for interrupting. 

Mr. (Ireenspoon: Page 142: 

Q* ^ ou told me as I understand it that ‘to he mutually 
agreed upon’ was intended to eliminate any costs that 
might he charged to this venture that didn’t refer to 
Libya: is that correct? A. Correct. 

“Q- •*' they were costs that were legitimately (<il(>) 
incurred lor the Libyan venture, then do v'ou understand 
that Dr. Hammer was to Ik* in charge and to manage it 
and to incur those costs, or don’t you? A. Yes.” 

Were you asked that question and did you give that an¬ 
swer originally? A. Yes. 

Q- And did you then add to your answer: 

“I so understood.” 

A. Yes. 

Q. On page 143: 

“Q. I ask you since you made this insertion in at least 
the language, whatever the conversation was—l ask you 
whether it Dr. Hammer in tin* management of the enter¬ 
prise incurred or paid certain costs in the Libyan matter, 
limited to that, whether you had to give prior consent 
to such costs?” 
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Mr. Nizer: May l have a general objection to 
these questions, your Honor. 

Mr. Greenspoon: May 1 proceed, your Honor? 

The Court: Go ahead. 

(Continuing) “A. As the hills were presented to us 
•we would have paid them. 

“Q. And since my question was whether you had (617) 
to approve the hills in advance of their being presented 
to you, 1 take it that your answer means no, you wouldn’t 
have to approve them in advance of when it was pre¬ 
sented. You paid them if it was limited to Libya?” 

And then there was a lot of colloquy and finally the 
answer comes: 

“A. No, they would not have to be submitted in ad¬ 
vance. We would have paid our proportionate share as 
presented." 

Were you asked that question and did you give that 
answer? A. Yes. Yes. 

Mr. Nizer: 1 move to strike that out on the 
ground that this is an interpretation and construc¬ 
tion by the witness and not admissible to vary the 
document. 

The Court: Well, you asked a number of ques¬ 
tions of the witness as to what he understood the 
term to mean, did you not. in your cross examina¬ 
tion? 

Mr. Nizer: I didn’t ask him with respect to 
whether the “mutually agreed” meant something 
else. No, your Honor, this is a new subject counsel 
is raising. 

The Court: 1 will take it for what it is worth. 

Mr. Greenspoon: I had interposed to one of 
these questions just to make it crystal clear what 
Mr. Nizer’s (618) question was that he was asking 
for the witness' understanding as of December 1964 
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and not as of the date the deposition was taken, 
and Mr. Xizer concurred T think in that. 

Q. By tlit* way. did Dr. Hammer ever say to you that he 
would submit proposed expenses in advance of incurring 
them? A. Xo. 

Mr. Xizer: Objection, sir. 

The Court: lie lias answered. 

Please don’t lead him on though. 

Mr. Greenspoon: All right, sir. 

Q. Xow, Mr. Xizer read on page 215 the following ques¬ 
tion and answer. I will read it again and put the context 
straight. 

“Q. Was there ever any discussion with Robert Lehman 
or anyone in his firm with you as to the divulging of 
your claimed 25 r J interest in the Libyan ileal? A. I don’t 
recall.” 

Do you recall that you were asked that question and 
gave that answer? A. Yes. 

(01ft) (). Xext question: 

“Q. Are you certain that you did tell Robert Lehman 
that you did tell Robert Lehman that Allen & Company, 
the partnership, had a 25 per cent interest with Occidental 
in the Libyan matter? A. I told Robert Lehman.” 

Then Mr. Greenspoon interposed: 

“Are you certain? 

“The Witness: Yes, I am certain. Xot Robert Lehman 
alone. 

"(j. Who else? A. Joe Thomas and the other people 
who were there. I don't know who else was there. There 
were others there. 

“Q. Were they all people associated with Lehman 
Brothers? A. Yes. 
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“Q. W as anyone there besides von for Allen & Company ? 
A. No. ' ‘ 

“Q. Or for Allen & Company, Inc.? A. No.” 

Were you asked those questions and did von give those 
answers? ((>20) A. Yes. 

Q. 1 don’t think I asked you this, but if I did I will 
withdraw it as duplicitous, duplicative. 

At an\ time prior to IDfifi had Allen & Company, Inc. 
participated in anv underwritings for Occidental? \ 
Yes. 

Q- When? A. January 1%5. 

Mr. Oreenspoon: May I have just one moment, 
your Honor. 

<,). Mr. Allen, did you see Defendant’s Exhibits 43 and 
44 on or about the dates they bear? 

The Court: What are 43 and 44? Will you re¬ 
mind me? 

Mr. Oreenspoon: 43 is trom Allen & Company to 
I’aul C. Ilebner of Occidental and 44 is— 

I lie Court: Are those the letters with respect to 
what— 

Mr. Oreenspoon: The auditors. 

The Court: Yes. 

A. My answer is no. 

(}. Did you ever see them at anv time prior to Janu¬ 
ary 31, 1Wi7? A. No. 

(G21) Mr. Oreenspoon: No further questions. 

lie-cross Examination hi) Mr. Xizer: 

Q. Mr. Allen. Mr. Oreenspoon just asked you whether 
von consulted or talked to your attorney about the ques¬ 
tionnaire which is D-8. A. Yes. 

Q. ^ on told him that you had not, as T understood it. 
A. That’s correct. 
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At any time, is that right? A. I don’t ever recall 
talking to him. At any time prior to what date? 

Q* At any time before .January 1967 did you discuss 
the subject of the questionnaire D-K with your attorney, 
any attorney? A. I don’t recall it. 

Q- Aon told Mr. (Ireenspoon a moment ago that you 
< I id 11 t. Are you sure now that you didn’t or have vou 
no recollection. A. 1 did not. 

(). \ on did not? A. No, I don’t believe I did. 

Q. I read to you from Mr. Deer’s deposition and ask 
b‘2l?) you it that refreshes your recollection, page 13. 

Mr. (ireenspoon: Wait a minute. Could you hold 
on just a moment, Mr. Nisser? 

Thank you. Oo ahead. 

*<!• Now. what was the occasion which brought this 
questionnaire. Defendant’s Exhibit 8. to your attention 
n October 19(>(i? A. Well. I believe we were discussing 
in general the position of Allen & Company might have 
with Occidental Petroleum Corporation in connection 
with a joint venture. 

A ou say ‘we. Who is ‘we’? \. Well, I was prob¬ 

ably talking to Charles and/or Herbert Allen. 

( L h W hen you say probably, have you a recollection 
that you did. 1 When you say probably you mean that 
vou diil and that it was with both of them? A. Well, 
d was hard for me to fix any particular time. I talked 
to both ( ha lies and Herbert Allen frequently, either alone 
or together, and whenever you have them together, they 
are both walking in and out ol rooms. So they are never 
together at any particular time usually, but T think T did 
discuss it with them at this— 

H>23) “0. By ‘this’ you mean Defendant's Exhibit 18? A. 

A cs, which is the questionnaire.” 

Without reading further, does that refresh your recol- 
“ction that you discussed at sometime the questionnaire 
D-8 with your counsel. Mr. Deer? A. It doe.-n’t refresh 
my memory. 
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* 

Do you deny that you had such a discussion with 
Mr. Doer? A. No. I don’t remember any. 

Q* * n ‘ a, l tl><‘ following to you and ash you if this per¬ 
haps helps to refresh your recollection. I read from Mr. 
Deer’s deposition at page 81. 

(,). M hen you discussed the underwriter’s question¬ 
naire with Mr. Herbert Allen and Charles Allen as you 
testified before at that time had you made any study of 
the prospectus to find out whether there was such a dis¬ 
closure oi the Allen & Company’s interest, claimed interest, 
m this joint venture with Occidental or didn’t you at that 
time? A. 1 believe I did. 

Q. And did you find that there was such a disclosure 
or there wasn’t. A. 1 have forgotten what I found.” 

Do those answers to those questions indicate to (ti24) 
>ou that lie made a study of the prospectus as well as the 
questionnaire and discussed both of those matters with 
>ou ? A. I can’t speak for Mr. Doer, but I don’t recall them. 

Do \on deny that you had these conversations? A. 
I don’t deny and I don’t say 1 did. I don’t recall. 

Q. 1' rom your experience in these matters, where there 
is a lead underwriter—which you say in this case was 
who? A. Lehman Brothers. 

Q. (Continuing)—and there are underwriters, it is the 
purpose oi the questionnaire, the underwriter’s question¬ 
naire. to supply in proper form in writing information 
which would comply with the SRC rules as to whether 
any director or officer of one of the underwriters who 
was not the lend underwriter has any relationship with 
the issuer? Isn’t that the purpose of the questionnaire? 
A. It’s too legal for me. 

C?. Is it? A. ] know there is a questionnaire that has 
to he filled out, but I don’t—T have never seen a ((525) 
questionnaire. Mr. Nizer. ft’s not in my department. T 
have never seen a questionnaire and I doubt whether many 
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people in Wall Street at tlie tops of firms have over seen 
questionnaires 

I might add, Mr. Nizer— 

*,)• dust a moment, Mr. Allen. You say that in all the 
years that you have been a hanker that you have never 
seen a questionnaire in any issue! A. [ don’t ever recall 
having a questionnaire presented to me or having seen 
one. 

( t >. 'i on deny to the hest of your ability that you ever 
looked at a document called underwriter’s questionnaire! 

Mr. (Jreenspoon: Your Honor, I object to this as 
improper re-cross. 

The Court: T will allow it. 

A. \\ e are much too busy to look at a questionnaire. 

Q. No. answer my questions. I didn’t ask you how busy 
you are. A. My answer is I never recall looking at a 
questionnaire. 

(>. Whether you looked at it or saw it, you know from 
your experience that where there are several underwriters 
the duty of one underwriter is to inform the (f>2(») lead 
underwriter so that lie will not be in violation of the SEC 
rules to give him certain information? A. That is cor¬ 
rect. 

(}■ Ami the questionnaire is the form which has been 
adopted to give that information to the lead underwriter, 
right? A. That would be correct. 

(0‘27) ( c . Did you know in lbfiti that it is the duty of 

an underwriter to divulge any material relationship that 
be may have with the issuer? A. Yes. 

t t ). And that the way in which the divulgence is made 
to the lead underwriter, who is responsible for the final 
form, or all throe underwriters, in this case, is through 
a document which we call now the questionnaire? 

Mr. Greenspoon: f object to that as ambiguous 
and a confusing question, improper in form. 
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The Court: Do you understand the question I 

The Witness: I do, your Honor. 

A. I know something lias to be filled out but 1 don’t know 
what papers, f know papers have to be filled out, 1 
know divulging has to be made. 

Q. Do you know whether in underwriting certain rules, 
regulations of the Securities and Exchange Commission 
are to be complied with by underwriters and registrants? 
A. Yes, and that’s why we have lawyers. 

Q. That’s what? A. Why we have lawyers. 

Q. And that is also why you have the duty to fill out 
the information on some form that will be accurate to 
give to the lawyers to forward on, is that right? (628) 
A. That’s right. 

Q. T show you I)S and I want you to read as of today 
Subdivision A of paragraph 3. 

Mr. (Jreenspoon: Where is that? 

- Mr. Xizor: I withdraw that question. 

C*- Head Subdivision A of paragraph 3 of 1)8, anil I 
ask you whether as of the date it bears it is an accurate 
statement ? 

Mr. (Jreenspoon: He wants you to read this, 3A 
(indicating). 

Mr. Xizer: \ os, “Neither we nor any of our of¬ 
ficers. directors, partners have a material relation¬ 
ship." and so on. 

Q. dust read that to yourself. A. I have read it. 

Q- I* that an accurate statement as of the date that this 
bears, which is May 11, 1966? A. Yes. 

( 2- 'N ou were asked whether you reported anything with 
respect to this matter to your controller, and Mr. (ireen- 
spoon asked you who your controller was. Was it Mr. 
Stern! A. I think it was Mr. Stern at that time. 

Q. And Mr. Stern— (629) A. I think he was treasurer 
—controller was the same. 
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Is that the same Mr. Stern, Herbert L. Stern, vice 
president, who signed the questionnaire, 1)8? A. Yes. 

Q- When was Mr. Stern first employed by the corpora¬ 
tion? A. Tt was formed in 1004. 

Q. And is that when lie was first employed? A. By the 
corporation. That was the first time anyone was em¬ 
ployed by the corporation. 

*<!• \\ as he previously employed, the same gentleman, 
by the partnership? A. Yes. 

Q. How long had lie been employed by the partnership? 
A. I don t know, a little over l.o years. I am really not 
accurate on that. 

(). After l!)fi4, did he still continue, did Mr. Stern still 
continue to render services to the partnership? A. Yes. 

Q- And did Mr. Stern have access to the partnership 
files? A. Yes. 

Q‘ ^ 0,1 were asked by Mr. Hreenspoon concerning ((530) 
page 113 of your deposition, and his concluding question 
was, “Was this the first meeting that you had?” And do 
you recall you said yes? Does that refresh your recollec¬ 
tion, without my going over it again? A. First meeting 
of what ? 

Q. 'W itli Dr. Hammer. Maybe that is unfair to you— 

Mr. (Ireenspoon: In London? 

Q. W ith respect to Maguire & Associates in London. 

I hat is what he asked you, whether that refreshed your 
recollection that it was at the first meeting in London. 

Mr. (Ireenspoon: Your Honor, that is not my ques¬ 
tion. My question was. “Did this occur at your 
first meeting with Dr. Hammer in London?” 

Mr. Xi/.er: 1 accept that. 

Q. And you said yes, didn’t you? A. 1 don’t know what 
you are saying, f will answer you if you tell me what you 
are saying. 
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Q' I-‘‘ l me road from page 113, a sentence after Mr. 
(ireenspoon read: 

“Q. On that occasion did I)r. Hammer say anything to 
you rejecting the 50-50 proposal? A. No.” 

A. That’s right. 

Q. 1 hat conversation took place at a second meeting, 
(031) didn’t it? A. That conversation took place either 
the night of December 10th or the day of the 17th, or 
both days—or both days. 

(>. So that was the second meeting, not the first meeting, 
that you had on that occasion? A. No, it could have 
been— 

Mr. (ireenspoon: Do you mean with Dr. Hammer? 

Mr. Nizer: Yes. 

Mr. (Ireenspoon: I object to the question. 

A. It either took place— 

Mr. (ireenspoon: No, he wants—answer his question. 

Q- Did you answer that? I didn’t hear it. A. 1 think 
it took place on December Kith, but it could have taken 
place on both days. December Kith and 17th. 

Mr. \ anYoorhis: September? 

The Witness: September Kith. 1964, and September 17, 
1964. . Excuse me. 

(). Counsel read various parts of the examination before 
trial of yourself, your deposition, and he skipped at page 
140 In* went from 13S to 142, and 1 will read one question 
from page 140: 

(632) “Q. What costs were to be mutually agreed upon? 

A. Any costs relating to the Libyan matter.” 

Did you make that answer to that question? A. Yes. 

Q. Now 1 take you to page 218: 

*Q. you ever write to Lehman Bros, anything in 
"which you included the 25 per cent interest in fact as you 
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lia\c it of Alton & Company in the Libyan venture? A. 
\ never wrote anything to Lehman Bros., no.” 

Bill you make that answer f A. Yes. 

( )- Did you ever write, either by letter or by a corrected 
questionnaire, anything to Lehman to change what you had 
stated, what your company had stated through your vice 
president in Kxhihit D8 ? A. No. 

Mr. Nizer: That is all. sir. 

I he Court: I have one or two questions to ask and 
1 want to make sure 1 understood the witness' an¬ 
swers. 

1 >y the Court: 

Q* I believe you were asked with reference to this ques¬ 
tionnaire. particularly .?A, whether that was an accurate 
statement jis of the date of the questionnaire, which is May 
11. lOfifi. What was your answer to that ((133) question? 
A. My answer is that we have no—my answer is—1 am 
sorry, the question is—my answer was no. 1 believe. I am 
trying to think. I don t know the question. T am con¬ 
fused for the moment. 

Q. I don t want you to be confused. A. I am sorry, 1 
am. 

I may be wrong, but my recollection is that you 
said yes. it was an accurate statement? A. Oh. yes, this 
is an accurate statement, yes. I beg your pardon, your 
Honor. > es, this is an accurate statement. T am aw¬ 
fully sorry. 

Q. ^ our contention—when 1 say “your,” 1 am referring 
to tin* plaintiffs. Allen & Company, which consists of 
your brother, you, at least as general partners— A. Yes. 

Q- ■ !, nd others. 5 on claim a 25 per cent interest in 
what has been referred to as the joint venture? A. Yes. 

Q. ^ our assertion is that tha* .joint venture was in 
existence as of this date. May 11. 100(1 ? A. Yes. 
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Q. Didn’t you regard tin* 25 per cent interest as a 
material relationship with tin* Occidental Company? (b?4) 
A. No. It didn't mean that anything would ever come o f 
it. 

Q* Is that the basis on which you give the answer? 
A. No, hut your Honor— 

Q* 1 want your answer. Frankly, nobody need have 
any doubt as to why I am asking these questions. Ulti¬ 
mately 1 must decide the fact issues and T do want to 
understand the witness’ position about this. A. Well, 
1 am not legal, but— 

Q* 1' or get all the legal aspects of it. 1 am putting a 
question to you as a layman hut as an experienced in¬ 
vestment banker—as I recall, your brother’s testimony 
was that Allen & Company was among the three or four 
leading investment companies, or at least had the third 
or fourth place— A. Financial. 

Q- —in the investment banking world, I think is what 
he said, and at least in tin* first ten. A. Yes, financial. 

Q. 1 am putting the question to you again, did you 
not regard a 25 per cent interest in a joint venture with 
the Occidental Petroleum Company, which was to be the 
issuer in this ease, as a material (635) relationship? A. 
In regards to the Libyan concessions, your Honor— 

Q. That is all we are talking about here. A. —I did not 
know, and I have been involved in many deals that never 
materialized and T didn’t consider 25 per cent or 90 per 
cent of something that didn’t materialize to be worth any¬ 
thing or to have any value. T think f would be mislead¬ 
ing in our statement if I put it in as having a value. 

Q. I will not go back to what was discussed this morn¬ 
ing as to whether or not prospective purchasers were to 
bo informed of that, but accepting your last answer, 
wasn’t your testimony yesterday that when you were in 
London, either on September 16th or September 17, 1964, 
and when Mr. Maguire, was it, of Associated Gas, indi¬ 
cated that he had no interest in going in on this deal 
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<>n the basis of a third to Associated Gas, a third to Occi¬ 
dental and a third to you, that Dr. Hammer said to you 
then, when you suggested a 50-51) deal, that there would 
he no 50-50 deal? A. Yes. 

Q. And you were upset about that? A. Yes, I was. 

Q. 1 don’t know if your language then was that he 
(050) welched on the deal, hut the substance of it was that 
he was running out on an arrangement von had made? A. 
Yes. 

(}. And that you then called your brother? A. Yes. 

< t ). And your brother had a different attitude? A. Yes. 

n. 'i our brother said to take it on tin* 75-25 per cent 
basis, which is what l)r. Hammer proposed? A. Yes. 

(,). And your brother said to you, “What is the differ¬ 
ence? Phis thing runs into the hundreds of millions of 
dollars”? A. If it is going to. 

(J. In the light of that, do you say that was not a po¬ 
tentially important asset so that it couldn’t he considered 
—you couldn't be considered as having a material rela¬ 
tionship? A. Well, your Honor, we have been in so many 
that didn’t pan out, I think it would be misleading to the 
public. I was surprised it was even put in the prospectus, 
alter 1 read the prospectus. They could lx* dry holes. 

I hey could lie. On the other hand, in reverse, thev 
could be very productive? ((157) A. That is true. 

( i- I * !; it is the reason 1 called your attention to what 
you testified to yesterday, as to why your brother thought 
you ought to accept the 75-25 proposal as against the 50- 
50 proposal. A. If. as it was represented, there could be 
millions of dollars, hundreds of millions of dollars. Your 
Honor, I am in many deals that never pan out, never pan 
out. W o have if 10.000,000 in a deal that was supposed to 
return us hundreds of millions of dollars and we have 
not had a penny from it. 

(). I take it, in reverse, you have been in other deals 
where the wheel of fortune went the other way? A. 
Only in stock ventures, unfortunately, not in oil. We 
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liave had had luck in oil. We have had a lot of ex¬ 
perience in oil. your Honor, and it has never panned out. 

Q. T ha\e just two other questions. T am interested 
in the inquiries that were made of you by both your own 
counsel and also defense counsel, and that is with respect 
to the sharing of costs to be mutually agreed upon. Do 
I understand your testimony to be that tin 1 mutually agreed 
upon was to exclude costs that were not properly al¬ 
locable to the Libyan oil deal? A. Yes, your Honor. 
<d38) Q. Is that a reasonable interpretation by the use 
of the term costs to be mutually agreed upon in the light 
of the fact that you were only talking of one deal! A. 
I am not sure that I wrote those words in, your Honor. 

Q. T understood you to say you w r rote the w r ords. A. 1 
said either Dr. Hammer or myself or both of us. 

Q- you consulted with your attorney. Mr. Deer, as 

I remember it? A. After that. 

Q. W hat else could that refer to other than the cost in 
developing this concession? A. Your Honor. T have had 
three and a half years of high school and I try to fill in 
wherever I can. 

(j. I don t know about your high school education, hut 

I I om what 1 have heard here, you have done remarkably 
well and you seem to he a knowledgeable person. A. T 
do the best I can— 

Q- * am asking you could this refer to anything else 
but the costs? A. No. Tt probably shou’dn’t have been 
put in there. 

Q. All you are talking about is one deal and it is the 
cost of that deal? (H39) A. Yes. Tt probably shouldn’t 
have been in there. 

I he ( ourt: If anybody else has any questions on 
what T emphasized for the record— 

Mr. (Jreenspoon: I have one question. 

The Court: Counsel, neither for plaintiff nor de¬ 
fendant, should draw any inferences from these 
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questions. 1 always tell that to jurors, so I am 
instructing myself and the lawyers. 

Mr. Oreenspoon: T have one question, because T 
don’t think the witness ever answered Mr. Nizer’s 
question as to whether he was talking about the first 
meeting with l)r. Hammer or a second meeting. 

The Court: Well, clear it up. 

Mr. (ireenspoon: I can clear it up with one or two 
questions. 

He-dirert Examination In/ Mr. (ireenspoon: 

“(). Mr. (lalic and (leneral DoRovin were there but 
out of hearing at the other end of the coktail lounge! 
A. 1 don't know whether they were. We walked away 
from them.” 

Were you asked that question and did you give that 
answer? A. Yes. 

(<i40) The Court: You asked that before. 

Mr. (ireenspoon: Yes. I just wanted to fix the 
place. 

Q. Then you go on, some more questions, and then: 

“Q. On that occasion, when you walked away from De- 
Rovin and <lalic, did Dr. Hammer say anything to you 
rejecting the f>0-. r )0 proposal? A. No.” 

Now, my question is, was that on the first meeting 
with Dr. Hammer or a later meeting with Dr. Hammer! 
A. That particular answer was on the first meeting. 

Q. With Dr. Hammer? A. Dr. Hammer. 

Q. Did it follow the meeting with Mr. Maguire? A. 
Yes. 

The Court: He testified to that, that after he had 
the talk with Mr. Maguire and Mr. Maguire said lie 
wasn't interested, that he met with Dr. Hammer. 
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The Witness: Yes. 

Re-cross Examination by Mr. Xizer: 

Q* At the time ol the date that his Honor put to you, 
May 11. 1 !)<;<;, you knew that concessions had already (f>41) 
lieen awarded to Occidental, right! A. Only what T read 
in the paper or was telephoned about. 

Q. \ ou knew about it. however, it came— A. 1 never 
heard of it from Dr. Hammer. 

Q. I didn t ask you from whom. If you will be good 
enough to answer my question: you knew about it, what¬ 
ever the source? A. Yes. 

Q. And theretore you knew that since concessions had 
been awarded there were going to be exploration costs 
to find out if there was a drv hole or a good oil well? 
A. Yes. 

*'• -\ !ll l , Vl 'ii also knew, from what you already told 
us. that that would amount to tens of millions of dollars, 
ami 1 think you said possibly hundreds of millions? A. 
Not to that question, no, not for seismographic work, 
winch you have to do first. I think you are ahead of 
yourself on that. 

Q. 1 think you testified that one seismograph alone 
could cost a million dollars or more? A. Tt could. It 
could cost a lot less too. 

Q. 1 think you told his Honor when he reminded you 
(d42) of it that in your conversation with Oalic, Galic 
used the phrase “Tt will amount to hundreds of millions 
of dollars”? A. That’s correct. 

Q. Putting your mind off profits for a moment—T know 
that is difficult— A. T don’t know of any in Wall Street 
today, but go ahead. 

0. All right, sir. According to your theory, denied 
vigorously hv the defendant, but according to vour theory, 
you were hound even before you mutually agreed on the 
amounts to pay 2b per cent of the costs and expenses, 
right? That is your theory? A. Yes. 
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Q. So that on your theory, on May 11, 1966, if there 
was going to be millions of dollars of exploration costs, 
your company would have had to contribute to Occidental 
and thereby reduce its loss, if there was a loss, by 25 per 
cent, right? A. Yes. 

Q. Therefore, did you consider your obligation, as you 
now tell his Honor it was, a material relationship in that 
even if there was a loss you would have to put up mil¬ 
lions of dollars toward it? (643) A. Well, it wouldn’t have 
h li t Allen & Company, it would have ruined Occidental 
If they put up their 75 per cent, they would have had to 
go into bankruptcy. 

(,). I am not asking you— A. You asked a very lengthy 
question and— 

Q. Sometimes I do. I apologize for that, but this one was 
half the size. A. Well, that is pretty long. 

Q. I am asking you whether your obligation under your 
theory in tin* event of a loss to reduce the Occidental loss 
—never mind what would happen later—created a ma¬ 
terial relationship between you and Occidental? A. Yes. 
Tf we had been billed, we would have paid. 

• • • 


(646) Mr. VanVoorhis: I am now reading from the depo¬ 
sition of ARM A XI) HAMMER taken as an adverse 
party, page 4: 

“Q. Will you state your full name and residence ad¬ 
dress for the record. Hr. Hammer? A. Armand Hammer, 
10431 Witon Drive, Los Angeles 24. 

“Q. For the last seven or eight years have you been 
an officer, director and stockholder of the Defendant Occi¬ 
dental? A. Yes, sir. 

“Q. And what office have you held during those past 
few years? A. I have been president and chairman of 
the board. 


* 
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‘Q. And arc you also the chief executive officer of Oc¬ 
cidental ? A. Yes. 

Q. Does Occidental have anv executive committee! A 
No. 

“Q. Does it have any committees of the board at all T 
A. No. 

((>47) “Q. During those years did Occidental have an 

employee by the name of Mr. T. E. Brenner? A. Yes. 

Q. And what was his capacity? A. He was the head 
of our Paris office. 

Q- And to whom did he report? A. He reported to 

me. 

Q. And during that period of time did Occidental have 
an employee by the name of Mr. Vaughan? A. Yes. 

Q. What was his full name? A. Richard Vaughan. 
“Q. What was his capacity during those years? A. He 
was chief geologist. 

“Q. Was he also an officer of Occidental? A. Yes, part 
of the time. 

Q. And what office did he hold? A. Vice president. 
“Q. And to whom did he report. A. To me. 

Q- ^ f ,,r the first time, if ever, did von meet a 
man In the name of Eerdinand (Jalic? A. I met him in 
London at tin* C'laridge Hotel when he was introduced 
to me by Mr. Herbert Allen. 

((>48) “Q. And approximately when was that? A. ft was 

about September 17. 

“Q. And the year? A. 1904. 

Q. Had you heard the name Ferdinand dalic prior 
to meeting him on September 17, 19f>4? A. Yes. 

“Q- Anf l from whom did you hear it and when? A. 
i heard it the first time from Herbert Allen, who tele¬ 
phoned me in Los Angeles in the earlv part of Aucust 
19(54. ' h 

“Q. By early part do you mean prior to August 10 
1904? A. Yes. 
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Q. Have you ever root an individimt bv the name of 
Ogbi? A. Yes. 

“(). .Vml where and when did you meet Mr. Ogbi? A. 
I met him at the ( laridge Hotel in I.ondon on or about 
September 17. I!)(i4. 

“Q- 1‘rior to that date bad vou ever heard of Mr. Ogbi? 
A. No. 

“ ( i?• And wlm introduced you to Mr. Ogbi on or (649) 
about September 17. 1964? A. I am not sure. I believe 
it was Mr. Brenner. 

0- Had you ever met an individual by the name of 
Oeneral DeRovin? A. Yes. 

Q- When and where did you meet (ieneral DeRovin? 
A. I met him at (..’laridge Hotel on or about September 
17. 19(4 when he was introduced to me by Mr. Herbert 
Allen and Mr. (i'alic. 

0- i rior to meeting (ieneral Deiiovin on September 
17, 19b4 had you ever beard his name mentioned? A 
Yes. 

“O. And who mentioned his name to you and when? A. 
Mr. Herbert Allen mentioned his name to me in the con¬ 
versation I referred to in the first part of August 1964 
when be mentioned that he was a friend of Mr. Galic’s. 

I). Now had Mr. Brenner mentioned General DeRovin’s 
name to you prior to Herbert Allen mentioning it? V 
No. 

‘(>. Have you ever met a man by the name of (650) 
Fuad Kabazi ? A. Yes. 

"H. When and where did you meet Mr. Kabazi? A. T 
met Mr. Kabazi in I ripoli. He was the Minister of Pe¬ 
troleum and in connection with our concession activities 
I met him. I can't state exactly bow many times or ex¬ 
actly when. 

'Q. ^ an yog fix the year in which you first met Mr. 
Kabazi? A. 1966. 

“G. W itli reference to the date upon which concessions 
were granted to Occidental, was it before or after that 
date! A. After that date. 








453a 


Arm and Hammer, E.B.T. 


“Q. Have you over met an individual bv the name of 
Omar El Shahli? A. Yes. 

Q. Wlien for the first time did you meet him? A. I met 
him for the first time in either the latter part of 1965 
or the—or 1966. 1 can't state exactly when. 

“Q. Where did you meet him? A. T met him in Europe 
in I believe it was (651) Frankfort. 

“Q- ^ asi this before or after the concessions had been 
granted? A. I am not sure. T think T met him either 
just before or just after. 

“Q- you mentioned earlier that Mr. Fabazi was the 
Minister of Oil. Of what country was he the Minister of 
Oil? A. Libya. 

Q. Xow was Mr. El Shall I i an officer of the Govern¬ 
ment of Libya? A. No, sir. 


“Q- AMhis meeting at the C’laridge on or about Sep¬ 
tember 17. 1964 was there also present a Mr. Assous? 
A. 1 don’t recall. There may have been. 


"Q. Do you recall ever meeting a man by the name of 
Assous? A. 1 recall meeting a man who was a friend of 
Mi. (holies in Paris. I believe that was his name. 


“Q. And when did you meet Mr. Assous? A. My best 
recollection is that I met him for the first time in 1966 or 
1967. 


“Q. And whenever you met him, was it after the (652) 
concessions were granted? A. Yes. 


“Q. At any time prior to January 1, 1965 had Occidental 
submitted a proposal to the Libyan Government for oil 
concessions? A. Xot an official proposal.” 


1 now proceed to page 12. 

Mr. Nizer: Just one moment. There is still deemed 
admitted the next questions up to line 6 or line 
4. That is already in. You might as well read it. 
You want me to read it? 

Mr. Greenspoon: Page 10? 

Mr. Nizer: Yes. The first four lines, the last line 
of page 9. 
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Mr. VanVoorhis: All right. 

“Q. Well, had you— A. It had submitted an informal 
proposal.” 

Mr. Nizer: Excuse me. In view of the interrup¬ 
tion. “it” is Occidental, correct? 

Mr. (ireenspoon: Correct. 

Mr. VanVoorhis: 

“<£. And when was the informal proposal submitted? 
A. I believe it was 1963.” 

Mr. Nizer: Now won’ ' read 22 to 25 at the 
(653) bottom of that * -ase. There is no ob¬ 

jection to it. 

Mr. VanVoorhis: 

“Q. And do you have a copy of that informal proposal 
which was submitted?” 

Mr. Nizer: No, no. Please. At the bottom of 
page 10. line 22. 

Mr. VanVoorhis: All right. The last words there 
are “I believe it was 1963.” 

Mr. Nizer: Right. 

Mr. VanVoorhis: Then we skip right down to: 

“Q- Had the Libyan (iovernmont acted on that informal 
proposal at any time prior to Januarv 1, 1965? A. No.” 

t 

Off the record. 

(Discussion off the record.) 

(654) Mr. VanVoorhis: Line 4: 

“Q- Did there come a time when a formal proposal 
was submitted to the Libyan (Jovernment? A. Yes. 

“Q. And when was that submitted? A. That was sub¬ 
mitted in the—some time in the summer of 1965.” 

Mr. Nizer: In the fall. 

The Court: In the fall. 
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Mr. \an\oorhis: It is corrected, your Honor, to 
summer. 

Mi. Nizer: I didn’t know there was a correction. 

Mr. \ anVoorhis: Obviously it was because it 
was July 29. 

“I believe it was the end of July. 

“Q- End of July 1965? A. Yes.” 

Mr. \ anVoorhis: Now we proceed to page 13—the 
bottom of page 12: 

‘•Q. Was Mr. Brenner during that period of time an 
officer of Occidental of Libya?” 

Mr. Nizer: I beg your pardon. All of 12 is in by 
consent. The next question is: “Do you have a 
copy—” 

Mr. \ an\ oorhis: Let me go to page 12. 

(<>o5) Mr. Nizer: No, no, it is one more question, “Do 
you have a copy of that formal proposal—” 

“Q. Do you have a copy of that formal proposal which 
was submitted to the Libyan Government? A. Yes.” 

Mr. VanVoor is; Now page 12. Mr. Nizer says, 
”1 produce it.” 

“Copy of letter from Occidental of Libya to the 
Minister of Petroleum Affairs, G veriiment of 
Libya, dated .July 29, 1965 was marked as Plaintiff’s 
Exhibit 1 for identification.” As of that date. 

“Q. Dr. Hammer, by whom was Plaintiff’s Exhibit l 
signed, and by that T mean the original ? A. By me. 

“Q. And you are the president and chairman of the 
board of Occidental of Libya! Ts that correct? A Yes 
sir. " ' ’ 

"Q. Ts Mr. Vaughan an officer of Occidental of Libya? 
A. Yes, sir. 

“Q. Was he at all times in 1964 and 1965? A. Yes. 
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“Q. Was Mr. Brenner during that period of time an 
officer of Occidental of Libya? A. Xo, sir.” 

* * * • 

(657) “Q. Are all of the officers and directors of Occi¬ 
dental of Libya American citizens? A. Yes. 

“Q. Are all of the officers and directors of Occidental 
of Libya employees of Occidental? A. Yes. 

”0. Is Occidental the sole stockholder of Occidental of 
Libya? A. Yes. 

“Q. And was it at all times from the date of Decide, 
of Libya’s incorporation? A. Yes. sir.” 

Now I proceed to page 16. 

Mr. Xizer: No, the next question, “Is there a copy 
of the submission—” 

Mr. Van Voorhis: You are right. Mr. Xizer. 

“Q. Now, i: there a copy of the submission referred to 
in Plaintiff's Hxhibit 1 extent in Occidental’s files! A. 
Yes. sir.” 

We now proceed to page 16. lines 2 through 9: 

Now, what numbers had you applied for, and I take 

(658) it these are bid numbers you are referring to, is 
that correct? A. Yes. 

“Q. What were the numbers contained within your 
submission? A. I believe we applied for 42A or 42B, I 
don’t recall. 44 and 47.” 

Now line 15 on the s_.me page: 

“Q. Now, of the three bidding blocks for which you ap¬ 
plied, how many did you receive? A. We received two. 
"Q. They were 52B and 44? A. 1 believe so. 

“Q. Did von ever applv for bidding block Xo. 39? A. 
No. 

“Q. Did you ever apply for bidding block 32? A. Xo.” 
Mr. (Jreenspoon: 24 and 25. 
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“Q- Who received bidding block No. 47, if you know? 
A. T think a company named Wintershal.” 

We now pass to page 17, line 18: 

“Q. Was the proposal submitted with Plaintiff’s Exhibit 
1 tor identification the proposal ultimately accepted by 
the Libyan Government with respect to 42B and 44 ? (659) 
A. Substantially, yes. There came a time when the pro¬ 
posal had to be modified and it was modified to some ex¬ 
tent in regard to certain terms and conditions.” 

On page 18, lines 2 through 5: 

*’Q- When was the July 29, 1965 proposal modified? A. 
Some time prior to February 1966. 

“Q. What was the nature of the modification? A. As 
I recall it, it had to do. with the amount of taxes to be 
paid. 

“(^. Was that submission in writing? A. Yes. 

“Q. Do you have a copy of that modification submission? 
A. In our files, yes.” 

I will proceed to page 19 and read pages 19 
through 21. I am skipping comment of counsel and 
colloquy. 

Mr. Xizer: That isn't a comment. That's an 
offer. 

I am identifying it. 

"Will you please mark as Plaintiff’s Exhibit 2 
letter from Occidental of Libya, Inc., signed by 
Armand Hammer, president, to the Ministry of 
Petroleum Affairs, Kingdom of Libya, dated Decem¬ 
ber .10, 1965.” 

Mr. Greenspoon: 1 now offer that as Plaintiff’s 
(660) Exhibit 156. 

Mr. Nizer: No objection. 

(Plaintiff's Exhibit P-156 was received in evi¬ 
dence.) 
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“Q. Now, Mr. Hammer, Exhibit 12—” parenthetically, 
that appears to bp the exhibit which was just offered. 

The Court: That is Plaintiff's Exhibit P-156 
now. 

Mr. YanVoorhis: That’s right. 

“Q- —refers to your letter dated December 27. 19fi5. 
Can you tell us what that letter covered? A. That letter 
was to the effect that we would comply with the change 
in taxes and that our bid would remain in force.” 

Mr. Nizer: I think you can read the colloquy 
because it explains the next offer. I think it is a 
little clearer, Judge VanVoorhis. 

The Court: This is off the record. 

(Discussion off the record.) 

Mr. Nizer: I think if you read the colloquy of 
counsel, it is brief. 

Mr. \ an\ oorliis: I think perhaps we can agree 
on when it needs to be read and when it doesn't. 

I think it is helpful to read it here. 

“Mr. Nizer: I have the letter here if you want 
it. ((>f»l) I will produce it. 

“Mr. (Jreenspoon: All right. 

“Mr. Nizer: This is the letter, December 27.” 

Document handed to Mr. (Jreenspoon which is 
marked Exhibit 2 m die EBT for identfication, a 
letter from Occidental of Libya, Inc., signed by 
Armand Hammer, president, to the Ministry of 
Petroleum Affairs, dated December 27. 1965. 

Mr. Oreenspoon: I now offer in evidence Plain¬ 
tiff’s Exhibit 155 for identification. 

Mr. Nizer: No objection. 

(Plaintiff’s Exhibit P-155 was received in evi¬ 
dence. ) 

The Court: Plaintiff's Exhibit 3 on the deposi¬ 
tion is Plaintiff’s Exhibit 155 in this case. 



% 
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Mr. VanVoorhis: That’s right. 

“Q. Now, Dr. Hammer, Plaintiff's Exhibit 156 refers 
to an original concession bid dated July 31, 1965 ami 
plaintiff’s Exhibit 155 refers to a submission on July 
29, 1965. Will you tell me whether they are referring 
to two different submissions? A. No, they refer to the 
same submission. 

“Q. Then is the correct date July 29, and the date July 
31 an error? (662) A. No. 

“Q. Are they both correct? A. I think they are prob¬ 
ably dated the 29th and they may have been submitted 
on the 31st. That would he my— 

“Q. The letters refer to them in exactly contrary 
fashion. It says it is dated July 31 and submitted on 
July 29. There must he an error in there somewheres. 
A. I think it is the reverse. 

“Q. Now, when for the first time did you learn that 
a formal proposal for the concessions should he made on 
or about July 29, 1965? A. I don’t remember. 

“Q. Was it at least three months prior to that date? 
A. I would think so. 

“Q. Now. did you learn through an invitation to hid 
issued by the Ministry of Oil? A. Yes, 1 assume so. 

“Q. What is your best recollection on that subject? A. 
That there was some sort of an invitation to hid. 

“Q. Was that a written invitation to hid? A. I am not 
sure whether it was published in the newspaper or writ¬ 
ten. 

“Q. Well, now. was this invitation to bid limited, do 
you recall, to firms which had submitted informal (663) 
proposals prior to the invitation date? A. T don’t think 
so. 

“Q. Do you have in our files any writing indicating 
the date of the invitation hid? A. 1 believe we do. 

“Q. Do you have that with you? 

“Mr. Nizer: 1 know of none, but T will look for 
it. 
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“Q. Hut in any event you believe it was at least three 
months before the actual date on which you submitted 
your formal proposal of July 20. 19(55? A. Yes.” 

Now we go to page 2f). 

Mr. Xizer: Xo. no. please read on to 22. That 
is also deemed admitted. 

Mr. (ireenspoon: Page 22. line 2. to page 24. 
le 25 we did not object to. 

*‘(j. Xow, in connection with your submission of July 
20, 10(15, did you learn who else was bidding for con¬ 
cessions? A. When? 

“Q. At or about July .'51. 10(55 when they bad the open¬ 
ing? A. Yes. 

((1(14) “Q. Xow, do you recall the names of those who 

bid for those two bidding blocks? A. I don’t recall all 
the names. I know there are several companies that bid 
for those. 

“Q. Was Wiidershal one of them? A. I don’t recall. 

“Q. Wore t lie re any of the so-called 1'nited States 
majors bidding for 4215 and 44? A. Yes. 

"Q. Which one of the majors bid on those two con¬ 
cession blocks? A. I don’t know about 44, but 1 believe 
4215 was bid for by several of the majors. 

“0. Was Standard Oil of Xow Jersey one of the bid¬ 
ders? A. I am not sure. 

“Q. Is there any document or writing which can re¬ 
fresh your recollection as to the name of the firms which 
bid on 4215 and 44 as announced by the Ministry of Oil? 
A. 1 think it was public information. 

“Q. Do you have any such writing in your files? \. 
We may have. 

*‘Q. Would you make a search for that and let ,». Know 
if you can locate it? A. Yes, sir. 

(Gf>5) “Q. Xow, in vour previous informal proposal had 

you received any particular bidding blocks?" 

That was objected to. 
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“Q. Well, isn't it the fact. Dr. Hammer, that prior to 
your July 29, 1905 submission you had expressed an in- 
157—Eaton 5310 TSK 

terest in bidding blocks 32 and 59? A. Interest to whom? 

“Q. Inter* st to the Libyan (lovernmentf A. Xo.” 

Mr. VanVoorhis: Off the record. 

(Discussion off the record.) 

“Q. Isn’t it the fact that prior to your submission of 
July 29, 1905 you had never considered applying for bid¬ 
ding blocks 42B and 44? A. Xo. 

“Q. Isn’t it the fact that your original notion as it ex¬ 
isted prior to August 1904 was to apply for bidding blocks 
32 and 59? A. I don’t quite understand what you mean 
by ‘notion’. 

"Q. That was the original idea that Occidental had.’’ 

And then there is no answer. 

Mr. Nizer: Read on. 

“Q. The idea was to apply for bidding blocks 32 and 
59? A. At one time we considered 32 and 59 as poten¬ 
tially (000) desirable bidding blocks. 

“Q. And I take it that you dropped the notion then of 
considering them potentially good bidding blocks? A. 
That is correct. 

“Q. When did you drop that notion? A. Prior to fil¬ 
ing our formal bid.” 

Page 35, 3 through IS: 

“Q. tan you fix a closer date to that. Dr. Hammer? 
A. I think there is a misunderstanding here. 59 was 
broken up and 42K became part of 59 and about a small 
part of 44 became—was part of 59. 

“Q. In other words, you mean that 59 was broken up 
and parts of it were distributed to 42B and to 44? A. 
Yes. 

”Q. Is that right? A. Yes. 
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“Q. Now, sir, when did you commence working on your 
July 29, 1965 proposal? A. As soon as the request for 
bids was announced. 

“Q. Well, can we fix a date for that? A. It would he, 
I believe, a few months prior.” 

Mr. Greenspoon: Lines 19 through 25 we have 
no objection to. 

“Q. Isn't it the lact that you learned some time in 
(667) 1964 that the Libyan Government was going to ask 
for competitive bids rather than to award concessions on 
a negotiated basis? A. No. 

“Q. Well, was it at any time your understanding that 
the Libyan Government was going to consider awarding 
concessions on the basis of negotiations? A. No. 

“Q. Were you so told that some time in 1964 around 
August? A. No. 

“Q. Now, at the time that you commenced the prepara¬ 
tion of your July 29, 1965 proposal which was probably 
around March or April 1965, is that correct? A. I think 
it was two or three months prior to the submission of 
bids. 

“Q. Now, at that time you had a contract, did you not. 
with Ferdinand Galic in connection with your Libyan 
proposals? A. We had an understanding that if certain 
things happened it would be a contract. 

“Q. Was this a written understanding? A. Yes.” 

Mr. Nizer: The last line on that page, the same 
page. 26. 

(66S) Mr. Greenspoon: We didn’t accept that. 

Mr. Nizer: Yes, we did. You accepted from line 
25 on page 26 to the third line on 27. 

Mr. Greenspoon: We certainly did not. You 
didn’t offer anything on page 26. Mr. Nizer. 

Mr. Nizer: Yes, we did. 

Mr. Greenspoon: No, you offered page 25, line 
19 through 25, and then you jumped to 27. 
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Mr. Nizer: Just a moment. 

We have some confusion on the numbers. May 
I ask to save time if 1 offer now you would object, 
just these lines, line 25 on page 26 through 28? 

Mr. VanVoorhis: What do you want, Mr. Nizer, 
what page and lines? 

Mr. Greenspoon: We will accept the first three 
words of the answer, but we will not accept his 
legal conclusion which follows “That is correct.” 

Mr. Nizer: It is not a legal conclusion. He is 
telling you what it says. 

Mr. Greenspoon: Is that so? We object to 
everything after the words “That is correct.” 

Mr. Nizer: Why don’t we read it then and let 
His Honor rule. 

"Q. At the time you commenced working on your (669) 
proposal, you and Allen & Company were signatories to 
a document dated December 17. 1964, isn’t that correct? 
A. That is correct.” 

Mr. Greenspoon: Wait a minute. We object to 
it. 

1 he Court: ^ ou have to read the balance of it 
and then make a motion to strike. 

"A. If was an understanding if certain things happened 
it would be a contract.” 

Mr. VanVoorhis: We move to strike out that 
last sentence. 

The Court: Wasn’t Mr. Allen permitted to give 
his understanding? 

Mr. Greenspoon: I didn’t ask for his under¬ 
standing. I asked him if he was a signatory to a 
document dated December 17. That’s all I asked 
him. 

The Court: Mr. Greensi>oon, I think you mis¬ 
understood what I just said or you didn’t hear me. 
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Mr. (Jreenspoon: 1 am sorry. 

The Court: Read what I sail], please, so there 
won’t bo any question about it. 

(The record was, read.) 

The Court: Did you question him about that? 

Mr. flreenspoon: Ilis understanding? 

'Clio Court: Didn't you question Mr. Allen about 
(670) that precisely? 

Mr. (Jroenspoon: Mr. Allen? Oh, 1 read some 
questions which Mr. Xizer had asked Mr. Allen 
which explained other answers given by Mr. Allen 
to questions— 

The Court: And related exactly to this very 
• document, to use the word advisedly,— 

Mr. (ireenspoon: But it was not responsive. 

The Court: —dated December 17, 1J)fi4. 

We will take the answer in the light of the testi¬ 
mony already given by Mr. Allen on tin* subject. 

Mr. VnnVoorhis: Wry well. 

Mr. Xizer: The next question, too. It goes on 
to line 8. 

The Court: Of course, that doesn’t mean that 
it is being construed that way, you understand. 
1 thought that was clear, too, when Mr. Allen 
testified. 

((571) Mr. VanVoorhis: We are not offering the next 
question and answer. 

Mr. Xizer: Xo, 1 say 1 am, and his Honor will 
rule. It continues— 

The Court: It is the same thing, isn't it?- 

Mr. Xizer: Xo. It goes on to page 28. 

The Court: All right. 

Mr. Xizer: 1 don’t mean just the next question. 

Mr. VanVoorhis: We will leave that to Mr. 
Xizer to offer, if lie wants to. I have been read¬ 
ing passages offered by Mr. Xizer which we have 
not objected to. The ones we do object to, 1 will 
lease to him to read. 
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Mr. Nizer: 

“Q- It was an understanding that if certain things 
happened it would then he a contract! A. Yes.” 

Page 28: 

“Q. What were those certain things?” 

Mr. VanVoorhis: We object to this. 

Mr. Nizer: 

“Q. What were those certain things which had to hap¬ 
pen? A. Well, first, Mr. Galie had to he responsible for 
our obtaining Libyan concessions and, secondly, Allen & 
Company had to make an investment equal to 25 per cent 
oi the total investment and this had to he mutually agreed 
(672) upon.” 

Mr. VanVoorhis: Purely argumentative. 

Mr. Nizer: I will finish these first, please. 

‘*Q. What had to be mutually agreed upon? A. The 
terms under—whether or not Allen would make the in¬ 
vestment or not. If Allen would not make the invest¬ 
ment. there was no agreement.” 

That is what I offer. 

Mr. VanVoorhis: We have stated our objection. 

* The Court: Proceed, please. 

Mr. Nizer: It goes on to page .‘50, and that is 
yours. 

Mr. VanVoorhis: All right, page .’it), lines !) 
through 18: 

*‘Q. Can you tell me, Dr. Hammer, what is the relation¬ 
ship between Dr. Galie and Mr. Frottier! A. Mr. Galic 
at the time the letter of September 18th was written had 
advised us that Mr.—that he and General DeRovin 
recommended that we engage Ogbi, Mr. Ogbi, of Ogbi 
Pros, to assist us in obtaining concessions in Libya”— 
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• 

Mr. VanVoorhis: Off the record. 

(Discussion off the record.) 

Mr. Xizer: I offer the balance— 

The Court: One at a time. 

(t>73) Mr. VanVoorliis: The last is “concessions in 
Libya.” 

Mr. Xizer: I continue the answer, 1 offer it: 

"It later developed on investigating that Mr. Oghi was 
not a great industrialist in Libya but .just a smalltime 
businessman and the credit report on him was such that 
it was obvious that both (ieneral DeRovin and Mr. Oalic 
had misinformed us of the standing of Mr. Ogbi and of 
the possibility of his being of any help to us. Mr. Oalic 
then advised me that he had found another person whom 
he felt had great knowledge of Libya and how to pre¬ 
pare for obtaining Libyan concessions and that this man, 
Mr. Frottier, and some associates of his could do a 
better job than Mr. Ogbi, and he suggested that we make 
a similar arrangement with Mr. Frottier as the one we 
had witli Mr. Ogbi. It turned out later that Mr. Frottier 
and Mr. Ogbi both had been misrepresented to us and 
neither of them were able to be of any assistance to us 
in obtaining concessions.” 

Mr. VanVoorhis: I move to strike that out, ob¬ 
ject to its being received, on the basis that those 
are merely the self-serving conclusions of the wit¬ 
ness and not responsive to the question. 

The*Court: I agree with you, but since we have 
((•74) not stricken out other matter in the same 
category, we will receive it. It is perfectly ob¬ 
vious it is a self-serving declaration and tbe opin¬ 
ion of the witness. What is of course received and 
really it is in response to the question was: 


“Q. Can you tell me, I)r. Hammer, what is the rela¬ 
tionship between I)r. (!alic and Mr. Frottier?” And I 
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take it that at least this portion of the answer is in re¬ 
sponse to the question, and that is beginning at the bot¬ 
tom of page 30, line 25, “Mr. Oalic then advised me that 
he had found another person whom he felt had great 
knowledge of Libya and how to prepare for obtaining 
Libyan concessions and that this man, Mr. Frottier. and 
some associates of his could do a better job than Mr. 
Ogbi and he suggested we make a similar arrangement 
with Mr. Frottier as the one we had with Mr. Ogbi.” 

I think that is clearly responsive to the question 
and I will accept it on that basis. The rest is 
recognized as opinion and self-serving declara¬ 
tions. 

Mr. VanVoorhis: Page 31, line 12— 

The Court: Off the record. 

(Discussion off the record.) 

Mr. Van Voorhis: 

“Q. Well, now, at the time that you executed the letter 
and sent it to Mr. Frottier did (675) you discharge Ogbi 
at that point! A. No. Mr. (Jalic suggested that we still 
keep the arrangement with Mr. Ogbi in force.” 

That is all we are offering on that page. 

Mr. Nizer: We offered it but you consented, so 
you might as well read it. 

Mr. Greenspoon: We consented to lines 17 to 19 
on page 31. 

Mr. VanVoorhis: 

“Q. Didn’t Mr. Galie tell you approximately at that 
time to get rid of Ogbi? A. No.” 

Mr. Greenspoon: No, we okayed evervthing they 
have offered from line 21, on page 33 to line 8 on 
page 36. 

Mr. VanVoorhis: 


“Q. Now, in November”— 
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The Court: 1 lost that. Page 33— 

Mr. Greerispoon: Line 21, your Honor, page 
33, to line 8. page 36, we have no objection. 

Mr. VanYoorhis: 

Q. Xow, in November, 1864 what other suggestions 
<li*l Mr. Galic make to you which you complied with? A. 
lb also made the suggestion we keep General DeRovin. 

“(>. When did he make that suggestion? A. At the 
same time. 

1676) “Q. In November of 1964? A. Yes. 

“Q. Well, did you keep him? A. Yes. 

“Q- Y hat prompted Mr. G'alic’s suggestion to you? 
Did you suggest that you ought to get rid of General 
DeRovin at that time? A. No. I suggested that maybe 
we ought to take a good look at the* arrangement with Mr. 
Ogbi because of the credit report. 

“Q. Yes? A. And that since Mr. Ogbi had been built 
up as a great industrialist, a man of great wealth and 
a man with considerable experience, business experience, 
in Libya, and experience in getting concessions, that we 
ought to take another look at our relationship with Mr. 
Oghi a.. I with General DeRovin who introduced Mr. 
Ogbi to us. 

Q- In other words, it was because of the bad credit 
report on Ogbi who had been represented by T ' Rovin 
that you thought perhaps you ought to take another look 
at DeRovin’s interest in this matter? A. No. I wouldn’t 
characterize it as a bad credit '‘port. I would say it 
"as a report ol a man, of a sn. .11 (677) businessman. 
There was nothing dishonest about him in the report. 

“(}. \\ ell, was it because of this credit report, what¬ 
ever you want to call it, and the fact that General De¬ 
Rovin had recommended Ogbi or built him up as a big 
industrialist that you thought you ought to take a hard 
iook at DeRovin, is that correct? A. That is correct. 
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“Q. And at that time, in Xovemer, 1964, Mr. (Jalic in¬ 
duced you to keep him on and not take a hard look? A 

I hat is correct. 

-r t0ld i hat Mr - °K“ an influential 
pohtumn m Libya in 1964? A. We were told that he 

lattm m< P ° n ” ,nen ' ber ° f P ar,iamen t or the legis- 

“Q Weren’t you told that he was at that time a can- 

(lidate for office? A. We were tnlH iw* 
n v toin that he was runninir 

lor parliament or the legislature. J don’t know what they 
cal left it. 

“Q. Wasn’t that the build-up made of Mr. Ogbi rather 
tuan that lie was a big industrialist? A. Xo 

“Q. ^ ou mean he was built up in both capacities, as 
a candidate for office and also as a big industrialist? (678) 
A. W ell, the build-up as candidate for office was not. in 
my opinion, as important a fact as that he was a man of 
great experience anti great business experience in Libva 
and that he could therefore be of great help to us 'in 
getting concessions. 

“Q. All right. Well, now, could you tell us what great 
l">lp you thought Mr. Ogbi could be to vou in obtaining 
concessions in view of the fact that the concessions were 
to he obtained through competitive bidding? A. Well, 
one of the most important elements in bidding for the 
Libyan concessions was to make vour bid attractive so 
that the government would favor you in granting the 
concessions. There were some of the so-called prefer¬ 
ences that every concessionaire had to answer and. de¬ 
pending on how you answered these preferences and what 
you offered the government in addition, that • would 
argely determine whether the government would favor 
one bidder against the other. The standard terms of the 
bids were more or less uniform.” 
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(679) Mr. VanVoorhis: 

“Q- In other words, the amount of royalties you would 
pay, the amount of money that the (080) government 
would get. assuming production, were more or less uni¬ 
form f A. That is correct. 

“Q. And it was in the area of preferences, so-called, 
that the divergence would occur, is that correct? A. That 
is right. 

“Q. And you thought that Mr. Ogbi could help you in 
figuring out what your answer should he to these prefer¬ 
ences, is that correctf A. Yes, and what projects we 
should offer to undertake, supported by considerable 
study, research and data to support our offer of projects 
to help the government in deciding why one concession¬ 
aire should be selected in comparison with another. 

“Q. Well. now. was there some sort of bid form or 
submission form in which these preferences were out¬ 
lined? A. Yes." 

Mr. Sizer: Now. on 38, it was 7 who offered 
this and it was consented to and I will read it. 

The Court: Where is that? 

Mr. Xizer: Page 38, line 11. 

Mr. Greenspoon: We have no objection to that. 

Mr. VanVoorhis: 

“Q. Now, in this connection, what could General De¬ 
Rovin do or what did you expect General (681) DeRovin 
to do in connection with figuring out your answers to 
the preferences? A. General DeRovin was built up as 
a great personality and we were told that he was a man 
of great stature— 

“Mr. Xizer: By whom? 

“The Witness: By Mr. Galic. 

“A. And we were told that he was a man of great 
stature, he was a persona grata in Libya, he was of noble 
birth, through his mother he was related to the Radzi- 
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wills of the Polish royal family and was therefore either 
related or very close to the Libyan royal family, that he 
had spent many years in Lib; a, that he was familiar with 
Libyan conditions. I believe he was also an engineer, 
lie knew a great deal about Libya and could be of great 
help to us in working out projects which would be at¬ 
tractive to the Libyan government and it was Mr. De- 
Rovin who introduced us to Mr. Ogbi. 

“Q. Now, what did he expect Mr. Galic to do in con¬ 
nection with answering these preferences! A. Well 
Galic was the man, the leader of this group. He was the 
man who brought in DeRovin. DeRovin brought in 
Ogbi. So they, the whole group, the whole group of 
these individuals, were, as far as we were concerned, thev 
(HS2) were all one group. 

"Q. So now we have to make it perfectly clear that 
yon expected (Salic, DeRovin and Ogbi to help you in 
answering these matters dealing with preferences and 
also to help you in figuring out what projects vou should 
undertake or agree to undertake in your submission, is 
that correct! A. That is largely correct. 

•‘Q. Well, is there anything else you expected of any 
ol these three men in connection with your application 
for concessions! A. Well, it was important for us also 
to know what the competition would be. If these men 
were so prominent in Libya, presumably they would have 
information as to what we might expect from our com¬ 
petition, which would be very important to us. 

"Q. Is there aything else you expected from these 
gentlemen in connection with your submission! A. T 
think that is all, principally. 

“Q. Is that it? A. They might recommend some geol¬ 
ogists who would be able to help us in deciding which of 
the areas were most desirable, which was a very im¬ 
portant consideration. 
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“Q. Now, in this connection did you think it (083) im¬ 
portant or helpful to you that Mr. Ogbi should he elected 
to the Libyan parliament? A. No. 

“Q. Well, in this connection, did you agree to con¬ 
tribute to Mr. Oghi’s campaign fund? A. No. 

“Q. Well, did you contribute to Mr. Oghi’s campaign 
fund? A. No. 

*‘Q. Did Mr. Ogbi ask you to contribute to his campaign 
fund? A. Mr. Ogbi asked me, or rather Mr. (ialic—(len- 
eral Deltovin asked me to make a loan to Mr. Ogbi in the 
amount of $‘20,000, which he would give a note. 1 re¬ 
fused to make such a loan and later Mr. (Ialic came to 
me and told me that he had loaned Mr. Ogbi $10,000 and 
he showed me a note from Mr. Ogbi and he suggested 
that 1 loan half of the $10,000 and said that Mr. Ogbi 
needed this for some short period of time. So I agreed 
to loan $.”>,000 of the $10,000. 

“Q. Well, did you, that is, you. Dr. Hammer, person¬ 
ally, as opposed to Occidental? A. No, 1 am not sure 
whether it was me or Occidental. I think it was Oc¬ 
cidental. 

(684) “Q. In any event, I take it, then, that Occidental 

drew the check to Ogbi for $”>,000 or did you draw it 
for (Ialic for the $5,000? A. I think it was (Ialic, to 
reimburse (Ialic, to the best of my recollection. 

“Q. In other words, at the time that you had this talk 
with Mr. (Ialic, Mr. Oalic had already lent the money, the 
$10,000. according to Mr. (Ialic? A. Yes. 

“Q. And lie showed you a note signed by Ogbi run¬ 
ning to Mr. (Ialic for $10,000, is that right? A. Correct. 

“Q. Then at the request of Mr. (Ialic you picked up 
half the loan and gave Mr. (Ialic $5,000, is that correct? 
A. That’s correct. 

“Q. Now, did Mr. Oalic give you a note for the $5,000? 
A. I believe he gave me a note of Mr. Ogbi for the 
$5,000. Flo had, T believe, two notes, probably $5,000 
each, and I think he gave me one of them. 

\ 
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“Q. Were each of the notes payable to Mr. (Jalic? A. 
No. I think they were just signed in blank and that, at. 
I recall— 

“Q. Do you still have your $5,000 note? (685) A. I am 
not sure. I think it has been paid back since. 

“Q. You mean Mr. Ogbi paid off the $5,000 to you? 
A. Yes. 

“Q. Do you have any correspondence with Mr. Ogbi 
concerning that $5,000? A. 1 am not sure. 

“Q. Do you have the cancelled check for the $5,000 
which you paid to Mr. (Jalic? A. I am not sure. 

“Q. And you are not sure whether or not you still 
have tile Ogbi note for $5,000? A. No, I’m not sure.” 

• • • 

(090) The Court: Supposing Mr. Kahazi should testi¬ 
fy, “Yes, I wrote that letter, I dated it that day, 
I sent it that day,” isn’t that enough to qualify for 
admission, leaving aside the question of its ma¬ 
teriality and the fact that it contains sCf-serving 
statements ? 

Mr. Nizer: No, 1 think not, because the entire 
Kahazi deposition is interrelated with this letter 
and if it should turn out that this letter was not 
written, despite what he says, when he says he 
wrote it, and if your Honor should make such a 
finding, then all the rest of the deposition would 
never be admissible because it is intertwined with 
it and for that reason I thought your Honor htd, 
as I understood it. determined that we would hear 
the expert ^witnesses, and you have the report al¬ 
ready in evidence, the Judge’s appointed designee, 
Mr. Haring. 

(fi91) The Court: It may he. I think we are really 
spending a lot of time on something that, in light 
of the fact this is a non-jury case, is unimportant. 
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Realistically, if 1 were trying this case to a 
jury and Mr. Kahazi was on the witness stand, 
called by the plaintiff, and asked “Did you write 
this letter, when was it dated and what did you do 
with it,’’ and he said “Put it in the mail,” and 
it was offered in evidence, what would lie the 
issue then? At that point the question of whether 
01 not it was a bona fide letter or a spurious 
letter, he having testified that he wrote it, I would 
not he passing upon the fact issue as to when he 
wrote it. whether it was dated that day. That 
would be for the trier of the fact. I would only 
determine whether or not it was admissible at that 
time. 

Mr. Xizer: That procedure— 

The Court: ^ ou see, I have to hear in mind that 
I am playing two roles here. 

Mr. Xizer: Yes, of course. 

I lu* Court: And 1 tried to make it clear that 
even assuming I admitted it, there still remained 
the question before me as the fact finder, despite 
whatever lie may testify to, and 1 am certainly 
not prejudging it, as to whether or not he did in 
tact send it at the time he ((>92) sent it, signed 
t the day he said he signed it. That would be 
the ultimate fact to In* decided by the fact finder 
in this case. I think we are confusing this issue. 

Mr. Xizer: May 1 just make one .ilier comment. 

T hi* C ourt: The reason say we are spending 
too much time on it, I don’t see what difference 
it would make it we took all the testimony on all 
aspects of it at one time, and say it went in evi¬ 
dence. then leave it to the fact finder to deter¬ 
mine what the ultimate issue is, that is, the ulti¬ 
mate issue to be resolved under your different con¬ 
tentions here. 
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Plaintiff’s contention is it was sent just a few 
days before February 20th. [ think February 16th 
is the date. Defendant’s contention is that this 
is a contrived setup, that while he may have 
signed it. I don’t think you dispute that he signed 
it— 

Mr. Nizer: No. 

The Court: —that it was sent long after the 
event, and you purport to prove it. That repre¬ 
sents a fact issue. That has nothing to do with 
its admissibility. 

Mr. Nizer: I only want to make one brief com¬ 
ment and then 1 will yield because your Honor’s 
analysis is absolutely right. 1 haven’t any quarrel 
with that at all on our side. 

(693) The point is that it is in your Honor’s discre¬ 
tion to take off a witness who offers such a paper 
where its authenticity is challenged and say “All 
right, on the voir dire I will hear several witnesses 
with respect to its authenticity,” and T thought that 
is what your Honor had decided. Since you are 
trying it without a jury, it’s rather easy to do 
that. Hut 1 will abide by whatever your Honor 
thinks. 

The Court: Why don't we just go along with it. 
As 1 say, it may even be more expeditious, as 
you just suggest, that we take all the evidence 
on it, and 1 could reserve decision until 1 have 
heard all the evidence on it and make a deter¬ 
mination at that time. It’s really six of one and 
half a dozen of the other. 

1 do "an ' » sav this to you gentlemen. I don’t 
hesitat .t saying this. It came up when the 
letter was referred to initially during the course 
of this trial. I indicate to you, as I did then, 
that the mere fact that he said that so and so 
was done or such action was taken because of so 
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uriiT "*o doesn’t prove that tliat is the fact. I 
think all of you uo not recognize that. There must 
still be a fact determination by the court as to 
"hat actually was done. 

Mr. Xizer: Right. 

(6!4) Mr. VanVoorhis: We haven’t felt that we had 
readied the point in the trial to argue that. 

The Court: We haven’t. Actually, there has 
I M ‘en no evidence in the case so far on that issue 
at all. 

1 think that was one of the reasons right from 
the very start ol the trial I suggested to you that 
in keeping with my own practice, one that f do not 
believe is frowned upon by the Court of Appeals 
in a case ol this type*, a trial judge sitting without 
a jury is well advised in the interests of saving 
time to take almost everything that is offered and 
then leave it to the court to recognize what is 
material, what is relevant, and make his disposi¬ 
tion accordingly. 

• • • 

(^96) September 17, 1! >73, 

11:30 A.M. 

I lie Court: Are we ready to proceed? 

Mr. VanVoorhis: Page 44 

The Court: What deposition is this? 

Mr. \ an\ oorliis: I)r. Hammer’s deposition, con¬ 
tinuing from where we left off last Thursday, page 
44, if your Honor please. 

“Q. Well, now”— 

I his is offered, by tin* way, by Occidental, and 
not objected to by Plaintiff. 

“Q- Well. now, at any time prior to July 29, 1965 did 

Messrs. (Jalic or DeRovin or Ogbi advise you of what 
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your competition would or might he? A. Mr. Oglii may 
have. I don’t recall. 

“Q. Did you receive any writing from Mr. Ogbi, from 
Mr. (ialic or from Mr. DeRovin concerning that subject? 
A. 1 don't remember receiving anv. 

“Q. Did they tell you how they would go about de¬ 
termining who your competition would be inasmuch as 
the proposals were confidential? (G97) A. No. 

‘‘Q. Did you expect them to have some kind of access 
to government officials from whom they could acquire 
this information? A. No. Was in Libya, especially in 
'1 ripoli, a lot of scuttlebutt going about. T would think 
am body as well connected as Mr. Ogbi was represented 
to hi*, and as (Jeneral DeRovin was represented to be, 
would have information which might be valuable. 

“Q. Was there any mention made at any time prior 
to the granting of the concessions in February. 19GG, 
that Mr. (lalic was a friend of Fuad Kabazi? A. No. 

“Q. All right. Now, during this period I take it, 
March or April, 19(15 to July 29, 19(15, the Occidental 
people were busy preparing their proposals, is that cor¬ 
rect? A. Yes. 

“Q. And in that connection”—this is read now by 
plaintiff— 

“Q- And in that connection did you at any time inform 
Allen & Company of the nature of your proposal or any 
details whatsoever concerning it? A. T don’t remember. 

“Q- During that period of time did you write any ((198) 
letter to Allen & Company in which you stated in any 
way what the subject matter of your proposal was going 
to be or any details of it at all A. T don’t recall any. 

“Q. Is it your best recollection that no such letter was 
written by you to Allen & Company during that period 
of time concerning your proposal? A. I don’t recall. 

‘‘Q. I am sorry— A. T don’t recall any.” 

Now we skip to page 47, line 8 r plaintiff read¬ 
ing: 
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“Q. Now, sir, did anyone to your knowledge in Oc¬ 
cidental contact Allen & Company during that period of 
time, from March or April, 1965, to July 29, 1965, con¬ 
cerning the terms and details of the proposal that you 
were then working on? A. I don’t recall anybody. 

“Q. Did you orally communicate on that subject matter 
to anyone from Allen & Company during that period of 
time? A. 1 don't recall any. 

“Q. Is it your best recollection that you did not so 
orally communicate to Allen & Company during that pe¬ 
riod of time? A. I don’t recollect at the present time. 
(699) “Q. Well, now, did you at any time prior to July 

29, 1965, designate anyone on your staff, Occidental’s staff, 
to deal with Allen & Company in connection with Libyan 
concessions? A. No. 

“Q. Anri whatever dealings were had as hetween Oc¬ 
cidental and Allen & Company were carried on by you. 
Dr. Hammer, and not by any of your subordinates, is 
that correct? A. That is correct. 

“Q. Did you at any time submit any drafts of your 
proposal to Allen & Company? A. No.” 

The defendant offers the following without ob¬ 
jection—no, with objection. We do object. Would 
you care to read that. Mr. Nizer? 

Mr. Nizer: There is no objection to the first: 

“Q. Did you submit your final proposal with respect 
to Libyan concessions to Allen & Company”— 

Mr. VanVoorhis: There is no objection thus far. 

Mr. Nizer: That’s right. 

Mr. VanVoorhis: 

“A. No.” 

Mr. Nizer: Wait. 

“Q. Did you submit your final proposal with respect 
to Libyan concessions to Allen & Company at any time 
prior to July 29, 1965?” 
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(700) Mr. Van Voorhis: We don’t object to the answer, 

No. V e do object to the self-serving declaration 
and conclusion which follows. 

Mr. Nizer: I think *hat in light of the way we 
have been dealing with this, the explanation is part 
of the answer and is essential to it. May 1 read 
it, your Honor, before your Honor rules on it? 

“A. No, 1 didn’t teel it was necessary because back in 
March ot 1905 i received a letter from Herbert Allen 
in which he enclosed a report which I had just received 
on General DeRovin which was so shocking that my con¬ 
fidence was shaken in this whole group and I felt that 
it was necessary to protect our interests in Libya in view 
of the fact that 1 felt this group could not be of any 
help to us in getting concessions and might very well be 
very damaging.” 

Mr. Van Voorhis: We object. That is not re¬ 
sponsive and is conclusory and self-serving. 

The Court: I think obviously that it is self- 
serving, at least the latter part of it is, beginning 
with “It was so shocking.” 

We will take it on the same theory we have taken 
everything else. 1 think the answer to that, so 
there won’t be any mystery about it, is, “No, I 
didn’t feel it was necessary because back in Mar»di 
of 1965 I had received a letter (701) from Herbert 
Allen in which lie enclosed a report which he had 
just received on General DeRovin.” 

Again, realistically, the letter is in evidence 
which lie wrote right at that time. So we ought 
not to spend too much time on it. 

Incidentally. Mr. Nizer asked a question at page 
48. Why was the date July 29th used in these 
questions? Was there any special reason? 

Mr. Van Voorhis: Yes. That was the last day 
for filing applications. 


□ 
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The Court: Oh, that’s right. July 16th was the 
• late of tho so-called termination letter and the 
July 29th date. 

-Mr. VanVoorhis: That’s right. 

(Pause) 

(f02) Mr. VanVoorhis: I will continue the part which 
is offered by defendant, hut which we don’t object 
to. 

“Q. Veil, in short, is it the fact then that you did not 
submit your final proposal with respect to Libyan oil 
concessions to Allen & Company at anv time prior to 
July 29, 1965? A. Yes, sir. 

“Q. Did you submit that final proposal or any copy 
thereof to Allen & Company at anv time since July 29, 
1965? A. Xo.” 

Mr. VanVoorhis: Xow we do object to tho— 

Mr. Xi/.er: ‘ .so, • didn’t because we had termin¬ 
ated our relationship with Allen on July 16, 1965.” 

Mr. VanVoorhis: We object on the same ground 
as before. 

The Court: 1 will take the answer “Xo, I didn’t, 
because 1 had sent the letter, Allen & Company 
the letter dated July 16, 1965. 

Mr. VanVoorhis: Xow the plaintiff continues. 

“Q. Irrespective of the reason thereof, *is your answer 
no, you did not submit the proposal to Allen & Company 
subsequent to July 29, 1965? A. Yes. 

(703) “Q. Do you agree? A. Yes, sir.” 

Mr. VanVoorhi : This is offered next by de¬ 
fendant without objection. 

“Q. You mentioned that you received a letter from 
Herbert Allen containing an enclosure concerning Gen¬ 
eral DeRovin,” I guess. A. Yes, sir. 


( 
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“Q. And when did you receive that? A. That was in 
the middle of March. 

“Q. 1965? A. Yes.” 

Now we go over to Page 53, Line 19, Line 20, 
which is offered by defendant, but without ob¬ 
jection from plaintiff. 

‘“Q. Do you know who Mr. Marvyn Carton is? A. Yes. 
“Q. Do you know who he was in March of 1965? A. 
Yes” 

And then the plaintiff continues reading: 

“Q. Did you write to Mr. Carton concerning Defend¬ 
ant’s Exhibits 24, 24A and 24B?” 

Now, just a moment, do we have the correspond¬ 
ing (704) references to the exhibits in this case? 
f guess we will have to hook that in later. Those 
are the numbers given to them in the deposition. 

Mr. Greenspoon: Just one second, 1 will give it 
to you. 

Mr. VanVoorhis: While Mr. Greenspoon is look¬ 
ing for that we can continue. 

“A. No.” And the plaintiff reads: 

”Q. Did you at any time between March 16, 1965 and 
July 29, 1965. talk to Mr. Carton about Defendant’s Ex¬ 
hibits 24, 24A and 24R?” 

Mr. Nizer: Isn’t it July 15? 

“Q. March 16 and July 29 is the question.” 

Mr. Nizer: It says 15 on my copy. 

Mr. VanVoorhis: It is the next question. 

“A. No. 

*‘Q. Did you at any time between March 16 and July 
15, 1965, talk to Mr. Charles Allen, Jr. about Defend¬ 
ant’s Exhibits 24, 24A and 24B? A. No.” 
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Mr. Greenspoon: Your Honor, that 24, 24A and 
ft, collectively are in evidence as Plaintiff's Ex¬ 
hibit 97, a single exhibit. 

(705) Mr. Nizer: Is that the DeRovin report! 

Mr. (Jreenspoon: And the covering letter. 

Mr. Nizer: It is the DeRovin report and the 
covering letter, your Honor. 

The Court: What exhibit! 

Mr. Greenspoon: 07, your Honor. 

“A. No. 

“Q. Did you at any time during that period of time 
talk to Mr. Herbert Allen about Defendant’s Exhibits 
24. 24A and 24ft! A. T don’t recall. 

"Q. \\ ell. is it vour best recollection that you did not 
or that you did? A. 1 have no present recollection.” 

The defendant offers Line 2.0 without objection. 

Incidentally, who is or was Mr. Marvvn Carton? 
A. Mr. Marvvn Carton was, 1 believe, a partner of Allen 
& Company, of Herbert Allen— 

“Q. In New York? A. —Charles Allen—yes. 

“Q. Do you know who Klehe & Company are? A. Yes. 

“Q. Who arc they? A. They were the London office 
of that—or London— (70f>) T mean of Paris company, 
Erench company, in which Allen & Company had a sub¬ 
stantial interest.” 

Now we skip to 56, Line— 

The Court: 55. to Line 11, is that right? 

Mr. YanVoorhis: Yes, that’s right. 56. Line 4, 
the defendant offering but without objection. 

“Q. At any time between March 16, 1965, and July 16, 
1965, did you discuss Defendant’s Exhibits 34. 24A and 
24ft with Mr. Galic? A. Repeat the dates. 

“(A portion of the record was read by the re¬ 
porter.) 
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“A. Yes. 

“Q. When did that discussion take placet A. Tt took 
place in London. 

“Q. That was where, and that was w T hent A. It took 
place in London at the Claridge Hotel. 

“Q. Yes, when? A. Oh, I can’t tell you exactly when. 

“Q. Well, was it in March or April or May or June 
of 1965? A. I can’t tell you exactly. I think it was— 
there was a telephone conversation with him in—shortly 
after (707) I read this shocking report about this friend 
General DeRovin and T remember telling Mr. Galic that 
Mr. DeRovin had been represented to us as a man of 
great stature and he turned out to be an international 
crook and swindler and bankmiplrnian, and had been in 
prison several times sought after by the police, and Mr. 
Galic disowned responsibility for Mr.—for General De¬ 
Rovin and said that lie too had been taken in, so to 
speak. 

“Q. This had been a telephone conversation? A. And 
followed up by a meeting in London at Claridge’s. 

“Q. Let’s take one at a time. Who called whom in 
that telephone conversation? Did you call Galic or did 
he call you? A. T don’t recollect. 

“Q. Well, in any event, where were you at the time of 
the telephone conversation? A. T believe T was in Los 
Angeles or New York. 

“Q. And where was Galic, so far as you know? A. So 
far as I know, he was in Paris. 

“Q. And you believe that this telephone conversation 
took place shortly after? A. It might have been in 
Italy, T don’t know. He (708) travels around so much, 
I don’t know where he called from. 

“Q. But, in any event, this telephone conversation took 
place shortly after you received Defendant’s Exhibits 
24, 24A and 24B for identification; is that correct? A. 
Yes. 
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“Q. Ami in this conversation you say that Galic dis- 
clai nod any knowledge of DeRovin’s prior experience, 
and said that he too was taken in. Is that correct* A 
Yes. 

“Q. Did »ou and Galic have any discussion as to what 
you ought to do about DeRovin in that telephone con¬ 
versation? A. Galic suggested that we cancel the ar¬ 
rangements with Ogbi. 

“Q- "With Dgbi? A. Yes, because he said that in view 
of the fact that DeRovin had been the one who had 
recommended Ogbi that we should cancel with Ogbi.” 

Now the plaintiff reading: 

“Q. Well, by the way, did you have at that time some 
sort of a written arrangement with DeRovin? A. Yes.” 

\\ <‘ skip to Page f)9 at Line 0 offered bv plain¬ 
tiff. 

(700) At that time you say you also had a written 

arrangement with Mr. Ogbi? A. Yes.” 

Now on Page (it). Line 3, defendant offers but 
without objection. 

‘Q. Dr. Hammer, did Galic know about your arrange¬ 
ment with Mr. Ogbi? A. ) es. He was there when the 
arrangement was made. 

“Q. And "hen you talked on the telephone with Galic 
lie suggested that you should cancel the arrangement with 
Ogbi, is that correct? A. Yes. 

“Q. Did Galic also know about the arrangement with 
DeRovin? A. Yes. 

“Q- What did he suggest, if anything, should be done 
about that arrangement? A. Well, just disregard it com¬ 
pletely. 

“Q. You mean just pay no attention to it at all? A. 
That is right. 
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“Q. What did you say to all this! A. Well, I said 
that I was very much disappointed and disillusioned in 
the people that had been built up to me as being people 
of great standing and great integrity. 

(710) “T had relied on the Allens, that the Allens had 
told me that T could rely on everything that Galic said, 
and that Galic had recommended DeRovin, DeRovin had 
recommended Ogbi, and it was not apparent that from 
the letter that Allen had sent me that DeRovin was a 
crook, and international swindler, and that previous in¬ 
formation we had about Ogbi that he was a small-time 
businessman, all of winch had—was disturing to me. 

“lie then suggested that he had another—other people 
that he thought had a lot of experience in Libya and that 
they would be better for me than either Ogbi or Frottier 
or DeRovin. 

“And Frottier—1 believe by that time we had also 
learned that Frottier was hot air too. 

“ The whole thing looked like a big promotional swindle 
and everybody in it was engaged in a lot of hot air, so 
I decided then that we had to be careful to see that these 
people did no harm to us in Libya, and although I had 
made up my mind to terminate then immediately with 
Galic and Allen and the whole group, T felt was better to 
wait until such time as we were sure that they could not 
harm us in Libya. 

“So T waited until some time later and then (711-712) 
made my move and served notice on all of them.” 

The plaintiff continues reading: 

“Q. Are you relating to us, with the exception of that 
later part where you said you made up your mind but 
that you didn’t want to do anything, a conversation that 
you had had with Galic on the telephone? A. No. The 
conversation with Galic on the telephone w r as simply my 
astonishment and displeasure and my reaction to the 
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report about DeRovin and his remark that we should 
terminate our relations with Ogbi and that we should 
meet some new friends of his who had lived in Libya 
and had great experience and—in getting concessions and 
could be helpful in advising us how to go about getting 
these concessions. 

“Q. Was there any discussion in this telephone con¬ 
versation about having a meeting with Galic in London? 
A. Yes. 

“Q. In other words, you didn't say to Galic that—in 
that telephone conversation—that you fired DeRovin and 
Ogbi is fired and Allen is fired. You didn’t say that, 
did you? A. No, certainly I didn’t want to risk having 
them hurt me in Libya, because at that time I felt I was 
in the (713) hands of pretty shady group of people. 

“Q. Well, in any event, the upshot of the telephone 
conversation was that there was an agreement for you 
and Galic to meet in London, is that right? A. At some 
future date. Now, it may not have been exactly after 
the telephone conversation, it might have been at my next 
trip to London, which may have been a month or two 
later.” 

Plaintiff continues reading: 

‘‘Q. Right. And in any event no other decision was 
agreed to in that telephone conversation, other than to 
meet in London later? A. That is right. 

“Q. There was no decision agreed to, to terminate 
Ogbi in that telephone conversation? A. No. 

“Q. And there was no decision agreed to, to terminate 
Allen & Company in that telephone conversation? A. 
No. 

“Q. Or DeRovin or even Galic? A. Well, regarding 
Allen, I did not feel—1 felt if T told Allen they would 
immediately tell Galic, and then Galic would, and his 
group, would retaliate and would try to block us in 


i 





Arrnand Hammer, E.B.T. 


Libya, and, as a matter of fact, (714) my fears I think 
were well-grounded, judging from the testimony that T 
listened to—letter produced by Galic to Charles Allen, 
where he did exactly, or tried to do it at a later date, 
what 1 was afraid he would do. 

“Q. In any event, did you report to anyone from Allen 
& Company this telephone conversation, or the substance 
of it, that you had with Galic? A. T certainly would not 
in the light of what T just stated. 

“Q. Is the answer not that you would not but that you 
did not? Is that correct? A. I did not, definitely. 

“Q. Did you advise anyone in Allen & Company that 
you were going to meet with Galic in London in the 
future on the subject matter? A. T don’t recall. 

“Q. Did you advise anyone in Allen & Company that 
you had made a written arrangement with DeRovin? A. 
Well, f assume Mr. Galic was keeping Allen & Company 
fully informed. 

“Q. I know that was the assumption, but did vou do it? 
A. No. 

(715) “Q. Did you advise Allen & Company— 

“Mr. Nizer: Are you sure? 

"A. 1 might have done it, but I am not sure. I have 
no recollection at this time. 

“Q. You mean that Mr. Nizer’s statement to you may 
have sparked your recollection? Is that what you mean? 
A. It may have sparked the fact that T might have done 
it and that T have no recollection of it. 

“Q. Well, in any event, did you ever send to Allen & 
Company a copy of your arrangements with DeRovin, 
Ogbi or Galic? A. Well, Mr. Herbert Allen was in Lon¬ 
don at that time, and 1 assume that he was informed of 
all this from Mr. Galic. 

“Q. T know, but did you ever do it? A. No. 






4SSa 


Armand Hammer, E.B.T. 

“Q. So I take it that your best recollection is that you 
never informed anyone in Allen & Company about your 
ararngement with DeRovin or Oghi? A. Not to the best 
of my recollection. T believe I relied on Galic. 

“Q. And you relied on Galic? A. Yes.” 

(71b) Defendant offers this but without objection—yes, 
we do object. 

Line 18, Page 65. 

Mr. Nizer: Do you want me to read that? 

Mr. VanVoorhis: Yes. if you will. 

Mr. Nizer: All right. 

“Q. And you considered that Allen & Company was 
responsible for DeRovin’s bad conduct and bringing De- 
Rovin into the picture. Is that what you are telling us? 
A. 1 believe that Allen & Company was responsible for 
bringing Galic into the picture. Allen & Company told 
me I could rely on Galic. I did rely on Galic. Galic 
brought in DeRovin. DeRovin turned out to be a crook 
and swindler, and DeRovin and Galic, as far as I was con¬ 
cerned. were the people T had met and was told to rely 
upon by Allen & Company.” 

Mr. VanVoorhis: This is objected to on the same 
grounds as 1 objected previously, not responsive 
and specifically self-serving and conclusorv, argu¬ 
mentative. 

Mr. Nizer: 1 think this is responsive, your 
Honor, to the question put by Mr. Greenspoon. 

The Court: Well, the question is broad enough 
to allow it. T will allow it. 

(717) Mr. VanVoorhis: Now we skip over to Page 67, 
Line 18, plaintiff reading: 

“Q. Didn’t you have an agent by the name of Brenner 
in Paris at that time? A. Yes. 

“Q. And Mr. Brenner was a man who had been with 
you for some time? A. Yes.” 
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Now the defendant offers hut without objection. 

“Q. Did you ask Mr. Brenner to check into the infor¬ 
mation set forth? A. I didn’t say ten years. 

“Q. Let’s call it eight years, five years. You had faith 
and confidence in Mr. Brenner! A. Yes. It was a few 
years. 

*‘Q. Did you ask Mr. Brenner to check into the infor¬ 
mation set forth in Exhibits 24A and 24B? A. No. I 
relied on the Allen & Company letter. 

“Q. Did you call up General DeRovin and tell him 
that you had received this information about him? A. 
No. It was too shocking and—to do any such thing. 
Tt was too detailed and with dates and names. Tt was 
so authoritative. It even gave all his aliases. Tt gave 
(718) the dates when he was in prison. Tt gave the 
numerous occasions on which lie was arrested. Tt told 
about him being a Gestapo agent. 

“Tt told about him being prosecuted for embezzlement, 
forgery, and that he wasn’t even an officer, he wasn’t 
even a general. Tie was a fake general, that he had worn 
a uniform which he wasn’t entitled to wear. That he had 
escaped from prison, and it gave the date on which he 
escaped from prison. 

“T can’t possibly believe that Klehe & Company, as 
responsible as they are, they are private bankers, and 
they are—Allen & Company owns a substantial stock 
interest in Klehe & Company. They are their authorized 
agents. 

“Mr. Klehe is one of the leading citizens of Paris, a 
man with great connections. 

“Mr. Torem. whom they mention here, is their attorney 
in Paris. 

“They even refer to a telegram sent to Mr. Torem a 
copy of which was sent to Marvvn Carton, and while the 
telegram was not enclosed. T took it for granted that the 
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telegram must have severed all their relations with Gen- 
e- al DeRovin. 

“Well, after getting this kind of a report from (719) 
Herbert Allen, T certainly didn’t feel it was necessary for 
me to do any more investigation.” 

Mr. Greenspoon: Your Honor, 1 might advise 
you that that telegram which is referred to there 
I believe is now in evidence as Plaintiff’s Exhibit 
97 A. 

The Court: Now, who is Riclmlco referred to in 
the telegram? 

Mr. Greenspoon: I think, your Honor, that that 
is the cable name of Richard Klehe & Company or 
Klehe & Company, whatever his proper name is. 

* * ♦ 

(720) “Q. Can we sum it up that neither you nor Occi¬ 
dental nor anyone acting on your behalf investigated any 
of the information set forth in Defendant’s Exhibits 24A 
and 24B?” 

• • t 

(721) “A. At that time we made no investigation. 

“Q. Did there come a tipie when you did make an in- 
vestiga* on," this is page 71, line 3. “A. Oh, some later 
date we made an investigation and found that the re¬ 
port had omitted a lot, that it wasn’t even half as bad 
as what it should have been. 

“Q. When did you make that investigation? A. T don’t 
remember, but— 

“Q. Was it after the concessions were granted? A. 
Yes. 

“Q. Some time in 19(57, after this lawsuit was com¬ 
menced? A. I don’t remember when it was. T think it 
may have been before then. 

“Q. Refore what? A. Before 19(57. 


r 
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‘‘Q- Certainly it was after the concessions were 
granted: is that right? A. Yes.” 

The Court: You went down to line 20. is that 
right? 

Mr. VanVoorhis: That’s right, line 20, page 71. 

Now, page 72, line 7, offered hv defendant. T 
guess we better begin at line 3? 

(722) Mr. Nizer: No, at line 8. 

Mr. VanVoorhis: “Q. Who did the investigating for 
you? A. A law firm in Paris.” 

Now the plaintiff continues reading: 

“Q. Have you at any time prior to the commencement 
of this lawsuit asked DeRovin whether the information 
set forth in Defendant’s Exhibits 24A and 24B is ac¬ 
curate? A. No. f have never had any conversation with 
Mr. DeRovin— 

“Q. Now— A. —since then. 

”Q. Now, as 1 understand it, by the time of your tele¬ 
phone conversation with Mr. (ialic, after the receipt of 
Defendant’s Exhibits 24A and 24B, you had made up 
your mind to terminate Galic, DeRovin, Ogbi and Allen 
& Company, but that you did not tell that to Galic in the 
telephone conversation; is that correct? Did you tell 
that to Allen in a telephone conversation? A. I did not, 
for the reasons 1 stated before. 

“Q. When was this meeting held in London as between 
you and Galic, following this telephone conversation? 
A. 1 believe it was in June. 

‘•Q. Of 1965? (723) A. Yes. 

“Q. And who was present at that meeting? A. Mr, 
Galic and L and Mr, Ogbi arrived from Tripoli. 

**Q. And where was it held? A. At the Claridge’s 
Hotel. 

“Q. All right. And did you have separate meetings 
with Galic and Ogbi or was there a single meeting with 
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all three of you present? A. I think I had a meeting 
with Mr. Galic first, and then we met with Mr. Ogbi.” 

Continuing, offered by defendant, but without ob¬ 
jection, line 17. 

“Q. All right. 

“\\ ill you tell us what the conversation was as be¬ 
tween you and Galic, before you met with Ogbi? A. Mr. 
Galic was very apologetic for the way things had pro¬ 
ceeded. He insisted that he didn’t know about DeRovin’s 
background. 

“lie said that lie was sorry that nothing had come of 
the introduction to Mr. Froterier, and he wanted me to 
let him introduce me to some other people who he felt 
that could have been of help to me in the place of Ogbi 
and Froterier. 

(724) “Q. What did you say to that? A. I said 1 would 

take it under consideration. 

"Q. Did he name the names of the persons he wished 
to introduce you to? A. I don’t recall.” 

Defendant offers, but with no objection: 

“0. Was one of the names Fuad Kabazi? A. No. 

“Q. You are sure of that? A. Absolutely.” 

And now offered by plaintiff, beginning line 15: 

"<j. ou do not recall the names, but you definitely re¬ 
call that one of them was not Fuad Kabazi? A. No. 
Mr. Kabazi was a government official and he was Pe¬ 
troleum Minister. 

“Q. Wouldn’t have lie been a helpful person to have 
known? A. It depends on what you mean by known. 

“Q. Well, to have him favor your proposal? A. Well, 

I don’t think, sealed bidding, that that would be very 
helpful.” 
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Now, passing to page 75, line 15: 

"Q. Can you probe your recollection, Mr. Hammer, 
and see if you can recall the names which Galic men¬ 
tioned (725) in that conversation? A. No, I didn’t pay 
too much attention, because T had already made up my 
mind that 1 would sever relations with all of the group, 
including Galic, Allen and DeRovin, et cetera, et cetera 

“Q. Is that it? A. Yes. 

“Q. What else was said in this conversation as between 
you and Galic, before Ogbi joined it? A. T don’t recall 
anything else. 

Q. And you left that conversation you were going to 
reserve decision as to Galic; is that right? A. Yes. T 
didn’t want to cut him off immediately for the reasons 
1 mentioned before. 

, Q- } 0,1 didn t want to call Galic off immediately? A. 
That is correct. 

“Nizer: For the reasons he mentioned before. 

"(,). And now we are in June of 1965; is that correct? 
A. That is correct. 

“Q. And by the same token you didn’t want to cut 
Allen & Company off for the reasons you have previ¬ 
ously mentioned at that point? A. That is ri"ht 

“Q. Is that right? (726) A. For fear that they would 
tell Galic my intention to cut him off. T did not com¬ 
municate with Allen either. 

“Q. No, but I am saying that you did not tell Galic 
at that meeting that you intended to cut Allen & Companv 
off also? A. That is right.” 

That is line 24, page 76. 

Now, page 77, line 3— 

Mr. Nizer: You omitted line 25. 

Mr. VanVoorhis: Yes, that’s right. 
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“Q. And this; meeting is now June of 1965? A. That 
is correct.” 

Now, continuing, defendant offers without ob¬ 
jection line 3, page 77: 

“O'. Can we fix it a little closer to a precise date 
than merely June of 1965? A. I don’t know. T think it 
is some time during the month.” 

Now we pass to page 79, line 2, defendant offer¬ 
ing. without objection: 

“Q. Now, 1 take it then you had a meeting with (Jade 
and Oghi ? A. Yes. 

*‘Q. And that was on the same day or a later day? 

(727) A. I am not sure. 

“Q. Well, was it— A. Probably the same day. 

“Q. At least within a day or two at the latest? A. Yes. 

“Q. And tliat took place at the Claridge Hotel? A. 
Yes. 

“Q. Now. what was said on this occasion? A. Well, I 
told Mr. Oghi that T showed him the report on—that I 
had on General DeRovin. 

“Q. You showed it to— A. Yes. And I asked him 
that in view of that how could he substantiate this state¬ 
ment he had made that DeRovin was persona qrata in 
Libya.” 

• • • 

Mr. VanVoorhis: “And he had no explanation for that, 
that—that was satisfactory to me. T don’t recall what 
he said, but T said that in view of that, we were decided 
that our agreement—agreement with him should be ter¬ 
minated. And he offered no objection to that.” 

The plaintiff continues at line 3. page 80. 

(728) “Q. Is that the total conversation? A. In sub¬ 
stance, yes. 
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"Q. And you say that Galic was present at this con¬ 
versation? A. lie was present. He may not have been 
present for all of it, but he was present, T think for— 
at the time when I told Ogbi that we were terminating 
our contract with him.” 

Defendants offer but without objection: 

• • • 

“Q. Does the date on Plaintiff’s Exhibit 8,” now P122, 
“refresh your recollection as to the date of the (729) 
meeting with Galic and with Galic and Ogbi? A. Yes. 

“Q. Would you say that Plaintiff’s Exhibit 8,” now 
1*122, "was drafted and signed on the date that you had 
the meeting with Ogbi? A. Yes. 

"Q. Who was the author of Plaintiff’s Exhibit 8?” 

Now PI 22. 

“A. I was. 

“Q. And Mr. Ogbi simply signed it upon your request? 
A. That’s right. 

"Q. No money (‘hanged hands? A. None whatsoever. 

"Q. Now, what was the agreement of February 18, 
19(15, between Occidental and Ogbi? 

4 

“Nizer: September, you say? 

4, Q. February 18th. A. 1 don’t recall. 

“Q. Was there such an agreement? A. There may 
have been, yes. 

“(,). Wasn’t it under that agreement that you paid Mr. 
Ogbi money to agree to Plaintiff’s Exhibit 8?” 

Now PI22. 

"A. No. Could not very well be, if that came before— 
(720) June 19th. 

‘*Q. Now, can you explain to us why you first inserted 
the words ‘February 18, 1965’ and then struck them 
through? A. 1 don’t recall at this time. 
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“Q. Well, you were the author of the words, including 
those stricken, were you not! A. Yes. It may he that 
Mr. Ogbi was doing some clerical work for us. lie was 
helping with getting registrations, things of that kind, 
and 1 have always felt that Mr. Ogbi was an honest man 
that he—I never placed him in the same category that I 
placed DeRovin or Galic. So I—it may be that that is 
what that refers to.” 

* • * 

(731) “Q. Well, do you have a copy of an agreement 
dated February 18, 1965, between Occidental and Ogbi? 
A. T would have to—T’d have to look and see. 

“Q. Rut, in any event, was it your intent that any 
such agreement, if it existed, would survive the execution 
of Plaintiff’s Exhibit 8?” 

Now PI 22. 

“A. I would think so. I am not sure of it. It would 
be to the best of' my recollection. 

“Q. Now, did Occidental pay to Mr. Ogbi or on behalf 
of Mr. Ogbi any moneys in consideration of the execution 
of Plaintiff’s Exhibit'8?” 

Now PI 22. 

“A. No. 

“Q. Didn’t you cancel the note of $5,000? A. No. 

“Q. You mean Mr. Ogbi paid it? A. Yes. 

(732) “Q. Subsequent to that date? A. Yes. 

“Q. Or before that date? A. Subsequent to that date. 

“Q. Now, as 1 understand it, after your meeting with 
Ogbi and Galic, you have now terminated with Ogbi; is 
that correct? A. Yes. 

“Q. Rut you have not yet terminated with Galic or 
DeRovin, is that correct? A. That is correct. 

“Q. And you have not, as yet, advised Galic or De¬ 
Rovin that you intend to terminate with them; is that 
correct? A. That is correct. 
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Q. And you have not yet advised Allen that you in¬ 
tend to terminate with them, is that right? A. That is 
correct. 

“Q* Did you, after your conversation with Og'<, call 
Allen & ( ompany and tell Allen that you had terminated 
with Ogbi? A. No. 

“Q. Well, now— A. I relied on Galic doing that. 

(733) “Q. Well, prior to June 19, 1965, had not Occi¬ 
dental incurred expenses in connection with this attempt 
to obtain concessions in Libya? A. Yes. 

“Q. And these were entered on the books and records 
ot Occidental, as applicable to Libyan concessions; is 
that correct? A. Yes. 

“Q. And Mr. Allen had told you that whenever you are 
ready lie will pay his 25 per cent share; isn’t that so? 
A. No. 

“Q. lie hadn’t told you that? A. It was subject to 
Galic performing under his contract, and it was until 
that time each party was to pay his own expenses. 

“Q. Was there some writing setting forth that under¬ 
standing? A. Yes. 

* # * 

(731) “Q. Would you read the language into the record 

from Exhibit 17 which you say? A. Yes. 

‘AY ith regard to Ferdinand. Galic’s expenses as we are 
paying our own expenses, including the cost of our Paris 
representative, Mr. Theodore Brenner, and our geologist, 
Mr. Richard Vaughan, and others, 1 think Mr. Galic 
should pay his own until such time ns we know whether 
he is going to deliver or not. This was an answer to 
Mr. Herbert’s letter of December 9th. 

“Nizer: Herbert Allen. 

“A. —letter of December 9th, in which he said that he 
would be willing to pay 25 per cent of the expenses when ¬ 
ever they are presented and will mutually, with your 
good self, approve or disapprove of the various items.” 








498a 


Armand Hammer, E.B.T. 

Now, we pass from there, which is line 4, page 
86, to page 90, line 5. This is offered by defend¬ 
ant hut without objection: 

“Q. Now, in connection with your submission of the 
duly 29, 1965, bid, were you required to submit any finan¬ 
cial data? A. Yes. 

“Q. And were you asked as part of the submission to 
(785) supply such data as the Libyan government would 
request in connection with your financial ability to un¬ 
dertake the exploitation of the concessions, if granted? 
A. Yes. 

“(}. And in that connection, were you requested to ad¬ 
vise the Libyan government of your banking connections 
and facilities? A. Yes. 

“Q. And in that connection did you utilize the name 
of Allen & Company? A. No. Specifically not. We used 
the name of ('base Manhattan Bank. 

“Q. Is it your testimony then that at no time in con¬ 
nection with your submission did you utilize the name 
of Allen & Company? A. No, as a matter of fact, we ob¬ 
tained a letter from the Chase Manhattan Bank, .just 
prior to the time we terminated with Allen. 

“We did that—one of the reasons—to make sure that 
we would not have—there would be no question of our 
being able to stand on our own legs as far as our finan¬ 
cial ability was concerned. 

"Q. Did you obtain that letter from the Chase Man¬ 
hattan Bank in July of 1965? (736) A. Yes.” 

Now we pass over from there, line 10, page 91, 
to page 92, line 13, again offered by defendant but 
without objection: 

“Q. Now, in connection with your submission to the 
Libyan government, were you required to advise them of 
where you would obtain needed financing to exploit the 
concessions? A. Nothing beyond what is contained in the 
letter of Chase Manhattan Bank. 
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“Q. Did you suggest in anywise to the Libyan govern¬ 
ment where you would obtain additional moneys if neces¬ 
sary, to exploit the concessions? A. Well, I think that 
with a net worth of $47 million it was unnecessary to ex¬ 
pand beyond that. 

“Q. In other words, you mean that the Libyan go 1 , em¬ 
inent did not ask you for any additional— A. No. 

“Q. —financial support— A. That’s right. 

“Q. —from any bank or bankers? A. That’s right. 

“Q. Is that right? A. That’s right. 

‘"Q. Did you write a letter to Chase Bank asking (737) 
them to prepare and sign this letter. Plaintiff’s Exhibit 
9?” 

Mr. Greenspoon: That, your Honor, is now 123 
in evidence. Plaintiff s Exhibit 9. 

Mr. VanVoorhis: Is that the letter of July 15th? 

Mr. Greenspoon: Yes, signed by Mr. Broadus, 
B-r-o-a-d-u-s. That is now Plaintiff’s Exhibit 123. 

Mr. VanVoorhis: “A. To the best of my recollection, 
1 telephoned the Chase Bank and asked them to supply 
that information to the Libyan government. 

“Q. And I take it that Chase Manhattan Bank is one 
of the depositories of Occidental? A. Yes.” 

The plaintiff continues reading. 

“Q. And did you tell Chase at the time of your con¬ 
versation preceding Plaintiff’s Exhibit 9,” now PI23, 
“of your relationship, if any, with Allen & Company? 
A. No. 

“Q. Did you discuss with Chase the letter dated De¬ 
cember 17. 1964, signed by Occidental and by Allen & 
Company? A. No. 

(738) “O. Did you in anywise advise Chase that you had 

had discussions with Allen & Company concerning Libyan 
oil concessions? A. No. 
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Q. So so far as you know, Chase was completely ig¬ 
norant of any pre-existing relationships between Occi¬ 
dental and Allen & Company at the time it wrote Plain¬ 
tiff's Exhibit 0,” now P123. A. Well, T don’t know 
whether ‘ignorant’ is a proper term. T didn’t think. 

“Q. Uninformed. Would ‘uninformed’ he better? A. 
I didn’t consider it relevant. 

“Nizer: 1 call your attention to the date—well, 
go ahead. 

Q. in any event, Chase had not been informed by 
you about any relationship between Occidental and Allen 
k Company, prior to July 15, 1965? A. No.” 

Now defendant offers, continuing at line 19, page 
94, without objection: 

“0. Now, do you know whether this letter. Plaintiff’s 
Exhibit 9, was forwarded directly by Chase to the Libyan 
government, or whether it was delivered to von for sub¬ 
mission with your bid? (739) A. I don’t know. 

“Q- Now. in addition— A. It says at the top, 'via 
airmail, probably sent directly to the government of 
Libya." 

Plaintiff continues: 

“(j. Put it is your recollection that you did not attach 
a copy of this letter. Plaintiff’s Exhibit 9, to your sub¬ 
mission to the Libyan government? A. I have no recol¬ 
lection.” 

Passing now from line 6, page 95. to line 25 on 
page 96, offered by defendant but without objec¬ 
tion : 

“Q- Idd you advise anyone having any connection with 
the Libyan government at any time prior to July 16. 

1965, that Allen & Company would aid you financially in 
dealing with the concessions? A. No.” 
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Passing now to page 98, line 9, also offered by 
defendant but without objection: 

”Q. At any time prior to July 16, 1965, did you ever 
tell Mr. Ogbi or Mr. Galic or General DeRovin that 
Allen & Company would assist you financially in the 
exploitation of any concessions? A. No. 

“Q. Prior to that date did you ever tell Mr. Ogbi or 
(740) Mr. Galic or General DeRovin that you could call 
upon Allen & Company for financial assistance if needed? 
A. No.” 

Passing from there, line 17. on that page, to 
page 100. line 7. offered by defendant but without 
objection until T mention it: 

“Q. Well, did you advise any of your people, Mr. 
Brenner, Mr. Vaughan, or anyone in Occidental, that in 
their discussions with the Libyan people they could repre¬ 
sent that Allen & Company would stand behind Occi¬ 
dental financially? A. My answer is categorically no. 

“Q. And if any such representation was made, it was 
without your authority, is that what vou are telling us? 
A. Yes.” 

Now, the part we object to. and 1 will read it, 
continuing in this answer: 

•‘1 believe that our net worth at the time we filed the 
concession was in excess of Allen & Company’: net 
worth.” 

We object to that on the grounds previously 
stated, that it is not responsive. Tt is conclusory 
and self-serving. 

Mr. Nizer: You might as well read the two an¬ 
swers (741) and they can be ruled on at the same 
time. 

Mr. VanVoorhis: F was going to read them, be¬ 
cause we don’t object to the otliers. Tt is only 
that single sentence that we object to. 
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Mr. Nizer: I think the answer is inclusive. 

Mr. VanVoorhis: It is certainly not responsive. 

The Court: T don’t think it is either. 

Mr. VanVoorhis: “Q. Allen & Company’s what? A. 
Net worth. 

*‘Q. That is the partnership Allen & Company you are 
talking about; is that right? A. Whichever the one that 
publishes their net worth. 

“Q. Well, now, in this connection, prior to .July lGth, 
1965, did you advise any of Occidental’s personnel who 
were dealing with the Libyan people that they could ad¬ 
vise the Libyan people that Allen & Company would un¬ 
derwrite any debentures or securities which Occidental 
needed to issue in order to raise funds to exploit th» 
concessions? A. No.” 

Mr. Nizer: This is now conceded and you don't 
have to read the colloquy. 

Mr. VanVoorhis: “Q. Well, now, you did enter into a 
writing signing by both of you. Occidental and Allen 
& Company, under date of December 17, 1964, did you 
(742) not? A. A writing? 

“Q. 1964, that is. A. Yes, we entered into a writing 
sub ject to certain conditions that I mentioned befort. 

“Q. Whatever is set forth therein; is that right? A. 
Subject to certain conditions, yes. 

“Q. And wasn’t the purpose of that in order to insure 
that Allen & Company would stand behind Occidental 
financially? Did you advise Allen & Company that you 
were willing to enter into an arrangement with them, be¬ 
cause you wanted their financing? A. No. 

“Q. You never told that to Allen & Company? A. No. 

“Q. Now, you indicated a little earlier. Dr. Hammer, 
that you thought that a letter purportedly signed by 
Kabazi was a forgery; is that correct? A. Either a 
forgery or it was dated”— 
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(Pause) 

(743) Mr. VanVoorhis: Wait a minute, we do object 
to that. 

Mr. Xizer: T thought you withdrew your objec¬ 
tion. Would you read the answer, please? 

“A. Either a forgery or that it was dated back to a 
time when it was supposed to have been written, namely, 
before the concessions were granted.” 

Mr. VanVoorhis: Now we pass from there, Line 
12 on Page 102 to 104, Line 2. Plaintiff reading. 

“Q. Well, did Mr. Brenner report to you orally about 
a trip he had made to Libya in the summer of 1904? 
A. Yes. 

‘‘Q. What did Mr. Brenner tell you about that trip and 
approximately when did he give you the report? A. He 
gave me the report shortly after he returned and he said 
that he had gone there with General DeRovin and that 
General DeRovin had introduced him to Mr. Ogbi and 
# thev had several conversations about the procedure to 
follow in applying for concessions and about other proj¬ 
ects that Mr. Ogbi suggested to Mr. Brenner. 

“Q. Did he tell you anything else? A. In a general 
way. That is about all he told me. 

(744) “Q. Not in detail— A. Not the detail, but that is 
the general tenor of it. 

“Q. How did Mr. Brenner report, by telephone? A. 
By telephone as 1 recall. 

“Q. Approximately when was that, did you say? A. 
That was shortly after this trip. 

“Q. Was that in July, August? A. I don’t know what 
month it was. It was in the summer, late summer of 
1964. 

“Q. Now, what were these other projects which Mr. 
Brenner referred to? A. Well, he said Mr. Ogbi men¬ 
tioned there was some T believe, potash, other phosphates, 
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in Libya, he believed that Occidental could develop in 
connection with the fertilizer business. 

“Q. Did he mention anything else? A. No. Those 
were the principal projects. 

“Q. Now, you say that General DeRovin went to Libya 
with Mr. Brenner, is that correct? A. That is to the 
best of my recollection. 

“0. Now, how did Mr. Brenner meet General De- 
lioven? A. Mr. Brenner was introduced to General De¬ 
Rovin by Mr. Galic. 

(745) “Q. When was that? A. Well, after Herbert 

Allen had called me in early August, 1 believe it was, or 
late July, 1 called up Mr. Brenner and 1 told him to get 
in touch with Mr. Galic. 1 gave him Mr. Galic’s address, 
telephone number, and as I understand it, Mr. Brenner 
called up Mr. Galic, and I think Mr. Galic was away, but 
he spoke to him on the phone and he told Mr. Brenner to 
see General DeRovin, and gave him, Mr. Brenner, De¬ 
Rovin’,s address and telephone number. 

“Q. This is what Mr. Brenner reported to you? A. 
Yes. 

“( t ). All right. Now let’s go back to this conversation 
that you had with Herbert Allen. When did you say that 
took place? A. 1 believe that took place either the last 
of July or the first part of August. 

“Q. Was that on the telephone? A. Yes. 

“Q. Where were you at the time? A. T believe I was 
in Los Angeles. 

“Q. Now, what did Mr. Allen say to you and what did 
you say to him, in that conversation? (740) A. Mr. Allen 
told me that he had a very, very important deal which 
involved Libyan oil, concessions. He said that they had 
received word from somebody, whom they had fullest 
confidence in as a personal friend of Mr. Charles Allen, 
a man of some standing and substance, who—who had 
knowledge of Libya, Libyan conditions, and who felt 
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that he could he instrumental in getting concessions in 
Libya, and that Allen & Company wanted to know if 
Occidental was interested. 

“I said, ‘Yes, we would be interested.’ 

“He said, ‘The man’s name is Mr. Galic,’ and he said 
‘he and one of his associates, General DeRovin, are the 
people who are associated in this venture, and I will 
call Mr. Galic and tell him that he will hear from you, 
and then you call him.’ 

“Well, instead of calling Mr. Galic, I called Mr. Bren¬ 
ner because Mr. Brenner was located in Paris, and Mr. 
Brenner called Mr. Galic, and then Mr. Galic put Mr. 
Brenner in touch with General DeRovin. 

"Q. In that first conversation between you and Herbert 
Allen, did Mr. Allen give you Galic’s phone number? 
A. Yes. 

“Q. Do you recall what it was? A. Xo. 

(747) “Q. Did he give you Galic’s address? A. I am not 

sure whether lie gave me his address or not. I am sure 
lie gave me his phone number. 

“Q. Did he tell you his full name? A. Yes. I think 
he did. 

“Q. Was that Ferdinand Galic? A. 1 am not sure 
whether it was Ferdinand—I believe it was Ferdinand, 
yes. 

“Q. Did he tell you that Mr. Galic was a business 
broker? A. Xo. He told me that Mr. Galic was a man 
of some standing and importance, and that he was his 
brother's close friend, his brother had the utmost confi¬ 
dence in Mr. Galic, and that therefore they considered 
this of great importance. 

“( t ). Xow, in that conversation did Mr. Allen tell you 
what interest, if any, that Allen & Company wanted in 
this project? A. Xo. TTe said if you do anything, we 
would like to be in on it. That was his statement in a 
general way. 
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“Q. What did you say to that? A. Well, I said, ‘We 
will look into it and let von know after we have looked 
into.’ 

“Q. What else did you tell him? A. That is all. 

(74S) “(). Is that the totality of the conversation? A. 

Yes. 

“Q. And you are sure that in that conversation Mr. 
Herbert Allen mentioned DeRovin? A. Yes, 1 am. Tie 
mentioned Galic and DeRovin, both, because 1 recall he 
said that DeRovin was the man who had lived in Libya 
and spent many years there. 

“Q. That is what Herbert Allen told you? A. Yes. 

“Q. Did you make a memorandum of this conversation? 
A. No. 

“Q. Now, how Ion# after this conversation with Mr. 
Herbert Allen did you call Mr. Brenner? A. I believe 
the next day. 

“Q. And I take it you told Mr. Brenner to get in touch 
with Mr. (Jalie? A. Yes. 

“Q. And you gave him Mr. Galic’s phone number? A. 
Yes. 

“Q. Did you toll him what the purpose of his call in# 
Mr. (Jalie was? A. Yes. 

‘"Q. What did you tell him on that score? (749) A. T 
told him that I had received a call from Mr. Herbert. 
Allen of Allen & Company, that lie had told me that they 
had received a call from Mr. Galic who was a man of 
considerable standin# and was a close friend of Mr. 
Charles Allen, and that Mr. (Jalie had told them that he 
had information and friend who could be of considerable 
assistance to Occidental in #ettin# concessions in Libya, 
and that Mr. Allen thou#ht it was a matter of #reat im¬ 
portance and that 1 would like him to call Mr. Galic and 
investigate it further. 

“Q. Did you mention General DeRovin to Mr. Brenner? 
A. I’m not sure whether 1 mentioned General DeRovin 
or not. 
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“Q. l)o you know whether or not Mr. Brenner made a 
memorandum of your conversation with him? A. T have 
no such knowledge. 

“Q. Mr. Brenner never told you? A. No. 

“Q. I take it there lias been no search of Mr. Bren¬ 
ner’s files for any such memoranda: is that correct? A. 
We haven’t found any memoranda. 

“Q. But have you searched Mr. Brenner’s files? A. 
Well, we—there has been no memorandum that T remem¬ 
ber seeing. 

(750) “Q. Let me ask you this question: Did you ask 

Mr. Brenner to search his files for any memoranda of 
any conversation that he had with you or anyone else in 
connection with the Libyan concessions? A. T don’t re¬ 
call any. 

“Q. Insofar as you know. Mr. Brenner never told you 
that he had any such memoranda, is that correct? A. T 
don’t remember any—him telling me that he had such 
memoranda.” 

Continuing, this is offered by defendant but with¬ 
out objection. 

“Q. Now, in this initial conversation which you had 
with Herbert Allen, was there any mention made of 
Walter Maguire? A. No. 

“Q. Or Associated Oas and Oil? A. No.” 

Passing from there, which is Line 3, on Page 
HI. to Page 112, Line 3: 

"Q. Are there any directors’ minutes of Occidental re¬ 
lating to Occidental’s activities in Libya, if any, prior 
to July 1%4? A. T don’t know whether there is any ref¬ 
erence to (751) it or not. 

“Q. T beg your pardon ? A. T don’t know whether there 
is any reference to it or not.” 







f>( >8a 


Armntui Hammer, E.B.T. 

And passing from there. which is Lino 22 on 112 
to 113, Line 6: 

“Q. Now, as I understand it, after your conversation 
with Brenner, Brenner reported to you about his con¬ 
versation with Galic, is that correct? A. Yes. 

“Q. That was some time in August of 1964? A. Yes. 

“Q. Now, what did Brenner report to you was his 
conversation with Galic? A. Brenner reported to me that 
Mr. Galic told him to get in touch with General DeRovin, 
gave him General DeRovin’s telephone number. 

“Q. Ts there anything else? A. No. I think he told 
me that Mr. Galic was out of Paris at the time, and 
therefore he met with Mr.—General DeRovin alone, with¬ 
out Mr. Galic. 

“Q. But he did. somehow or other, get in touch with 
Mr. Galic before he spoke* to General DeRovin, is that 
correct? (752) A. Yes, that is correct. 

“Q. Did he report to you whether he saw Mr. Galic 
face to face, or whether la* talked to him on the tele¬ 
phone? A. My best recollection is that he only talked to 
him on the telephone. 

“Q. In that telephone conversation, as reported to you 
by Mr. Brenner, Galic said to get in touch with General 
DeRovin? A. Yes. 

“Q. He gave him General DeRovin’s telephone num¬ 
ber, is that correct? A. That is correct. 

“Q. And that you believe was some time early in Au¬ 
gust of 1964? A. Yes. 

“Q. Did you make a memorandum of that conversa¬ 
tion? A. No. 

‘•Q. Did Mr. Brenner report any of these conversations 
to you by way of letter or memorandum of any kind? 
A. 1 don’t recall any. 

You have searched and have found none, is tlint 
correct? A. I don’t recall seeing any. 
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“Q. I take it you don’t know whether or not Mr. (753) 
Brenner made such a memorandum for his file? A. No. 

“Q. Now, did I understand you to say that Mr. Bren¬ 
ner reported to you that he did set j n touch with Gen¬ 
eral DeRovin, after talking to Galic? A. Yes. 

Q. And I take it he got in touch with General De¬ 
Rovin directly, and that Galic wasn’t there when he first 
talked to or met General DeRovin. is that correct’ A 
Yes. 

“Q Do I understand you, that General and Mr. 
Brenner then went to Libya? A Shortly thereafter. 

“Q. Shortly thereafter? A. Yes. 

“Q. Was that in August of 1964 also? A. Yes. 

Q. Now, sir, what were Mr. Brenner’s duties at that 
tune? A. Well, he was the head of our Paris office and 
his duties was to do any—any assignment which was 
given to him. 

“Q. By you? (754) A. Yes. 

“Q. Was he an engineer? A. No. 

Q. Did the Paris office function throughout Europe 
and Africa, to the extent that you might want to send 
him there? A. Wherever 1 wanted to send him. yes. 

Q* * so "’ that time did you have an office of any 
kind in Libya? A. No. 

“Q. Was your only European office located in Paris, 
Prance at that time? A. No. 

“Q. \\ here else did you have a European office at 
that time? A. T had an office in London and .an office 
in Milan. 

“Q. Who was the head of vour Milan office? A. A Mr. 
Beninni. 

“Q. Who was in charge of your London office? A. Mr. 
Collins. 

“Q. Now, as between the three of them, Brenner, Be¬ 
ninni and Collins, was any one of them the superior of 
any of the others? (754) A. No. 
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“Q. So that all three reported directly to you? A. 
Yes. 

“Q. Now. I believe you told us earlier that Mr. Bren- 
oor reported to you concerning his trip to Libya with 
(lenere 1 DeRovin, is that correct? A. Yes. 

“Q. And you said that they there inet with Mr. Ogbi? 
A. Yes. 

“Q- Did he tell you that he met with anyone else be¬ 
sides Ogbi? A. No. 

"Q. Now, I assume trom what you say that Brenner 
reported to you that General DeRovin introduced Rren- 
ner to Ogbi ? A. Yes. 

"Q. Now. what did Mr. Brenner tell you was the busi¬ 
ness of Mr. Ogbi. in his report to you? A. He said Mr. 
Ogbi was a businessman and that (Ieneral DeRovin had 
told him that Mr. Ogbi was a great industrialist in Libya 
and a man of great wealth, great standing. 

“(). Did he toll you with whom he had this great (755) 
standing? A. lie said be had great standing in the com¬ 
munity. that he was a man of great business interests, 
and he was—had been built up by (Ieneral DeRovin into 
a great businessman. 

“Q. Now, did Mr. Brenner report to you that lie had 
seen Mr. Ogbi in Mr. Oghi’s place of business? A. No. 
he did not. 

“Q- Did he tell you that he met Mr. Ogbi some* place 
other than at Mr. Oghi’s place of business? A. I think 
he said that he had—that he had dinner at Mr. Oghi’s 
home with (Ieneral DeRovin. 

“Q- Rid lie report to you that Mr. Ogbi’s home indi¬ 
cated that Mr. Ogbi was a man of wealth? A. No. 

“Q. Did Mr. Brenner advise you as to whether or not 
he had conducted any investigation of Mr. Ogbi? A. No. 

“Q. He simply took General DeRovin's word for it and 
so reported to you. is that correct? A. That is correct. 

“Q. All right. Now. in connection with Mr. Brenner’s 
visit to Libya, did he advise yon that some eoinmnnica- 
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tions (7;itj) would be forthcoming shortly from Mr. Ogbi; 
A. 1 don’t recall his advising me, but we did got some 
communications from Mr. Ogbi.” 

Passing now from Line 21. Page 118 to Line 12 
Page 119. 

"I,). Mr. Hammer, did you actually receive and read 
! original of Defendant’s Exhibit 4 for identification, 
being a letter dated August 14. 1004. to vou from Mr 
()gbi ?” 

• * • 

“A. Yes. 

Q- Mi. Hammer, did you actually receive and read the 
Im 7) original of Defendant’s Exhibit 4 for identification, 
being a letter dated August 14. 19(14, to vou from Mr 
( >gbi? A. Yes. 

“Q. Did you receive and read that letter on or about 
the date it bears? A. Yes, ; ,s long as it would take. | 
imagine, to get from Libya to Los Angeles. 

“Q. Did you note at the time that a copy of this had 
s, ‘ nf to your Mr. Brenner? ,\. Yes. 

“Q. Did you and Mr. Brenner discuss this letter dated 
August 14. 19(i4 ? A. Yes. 

Q- Did Mr. Premier tell you who *my friends’ were 
.is referred to m the second paragraph of the letter dated 
August 14. 19(14? A. \o. 

”Q. Well you understood, did you not. when yon read 
T 'at. ‘hat that meant more than Mr. Ogbi? A. \Yell. 1 
assume that Mr. Ogbi. as a prominent industrialist and 
ousmessman. would not be alone, would have other as¬ 
sociates. 

“Q. M ell, did you understand that the friemls referred 
to people in the Government? (75S) A. Xo 

”Q. Didn’t Mr. Brenner tell you that, that lie had met 
people there who were involved in the Government? \ 

* , y- on the contrary, said he had not met 

anybody involved in the Government. 
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“O. Incidentally, <151 Mr. Brenner t<‘ll von anything at 
all about the reception which (Jeneral DeHovin ha<l in 
Libya? A. No. 

*•(,). Well, <li<l lie tell >oil that the people ill Lib) a wen 
very cool to (Jeneral DeHovin ? A. No. lie said that 
Mr.—(Jeneral DeHovin was warmly received hy Mr. Ogle 
and, I notice that Mr, Ogbi sent a copy of this letter 
to (Ictieral DeHovin in Paris. 

"Q. Yes. And did Mr. Brenner tell you that he met 
anyone besides Mr. Ogbi in Libya? A. I do not recall 
him telling; me that. 

‘•Q. Did he tell you that it appeared (ieueral DeHovin 
was a man of virtually no influence in Libya? A. No. 

'•(). Did he toll you that it appeared (Jeneral DeHovin 
was a man of influence in Libya? A. Mr. Brenner was 
under the same illusion that I was. 

(750) “Q. 1 understand he was under illusions, but I am 

asking what he told you. I want to know what lie was 
told, not what illusions Mr. Brenner mayor may not have 
had. A. Mr. Brenner said lie—that Mr. Ogbi had told him 
that (Jeneral DeHovin was persona t/rala in Libya, and 
-that lie was happy that (Jeneral DeHovin had brought Mr. 
Brenner to meet him. 

“Q. Now, going over to the second page, you will note 
that it says under subparagraph (dO): 

“We shall keep Mr. Brenner advised of any moves of 
competition, both in relation to the first and to the sec¬ 
ond project. 

“Did you see that? A. Yes. 

“Q. Di<l you authorize Mr. Brenner to employ Mr. Ogbi 
for that purpose? A. No. But 1 believe that Mr. Bren¬ 
ner felt that Mr. Ogbi. because of his wide connections 
in Tripo-i and his extensive business interests, would 
have his ear to the ground and he able to pick up in¬ 
formation as to what our competition was in Libya. 

“Q. Now, did Mr. Brenner advise you. orally. (7(10) over 
the telephone, that he had asked Mr. Ogbi to keep his 
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far to the ground and advise Mr. Brenner of any com¬ 
petitive moves? A. I don't recall him using those— 

“Q. Did Mr. Brenner tell you that he had asked Mr. 
Ogbi to work tor no one other than Occidental in connec¬ 
tion with Libyan concessions? A. Yes, they had—they 
apparently had agreed that—that until March 30, 1965, 
that Mr. Ogbi would work exclusively for us. 

"Q- Was that pursuant to the authority which Mr. Bren¬ 
ner had vested in him by you? A. Well, I believe Mr. 
Brenner had authority to assure Mr. Ogbi of our interest 
and to discuss with Mr. Ogbi conditions under which we 
would like to work with him." 

Passing from there to Page 133. Line S to page 
124. Line 25 


"Q. Did then* come a time when Mr. Brenner made 
another visit to Libya, to your knowledge? A. Yes. 

“Q. And when was that, the next visit of Mr. Brenner? 
A. 1 don’t recall exactly. 

(761) “Q. Well, give it to us inexactly. A. I am not 

sure whether it was made prior to the meeting in Paris - - 
I mean in London, on September IS. or after. 1 am not 
sure. 


Q. Let s put it this way: Did Mr. Brenner meet vou in 
London? A. Yes. 


“Q. lie was at the meeting in London? A. Yes. 

Q. Did he at that time report to you on a second 
visit to Libya? A. T don’t recall. 

"Q. Did there come a time when you sent geologists 
to Libya? A. Yes. 

"Q. With Mr. Brenner? A. Yes. 


I help you refresh 
after the meeting 


“Q. When was that? Maybe that wil 
your recollection. A. I think that was 
in London, on September IS. 

"Q. Was it in the year 1964 but after the September 
ISth meeting? Ts that correct? A. That is correct." 


• • 
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(7(>2) “Q. Did Mr. Brenner report to you that Mr. O^hi 

was requesting to use his position and friends to help 
Occidental in obtaining concessions? A. Mr. Brenner re¬ 
ported Mr. Ogbi would use his best elTorts to obtain con¬ 
cessions, yes. To that extent he did report. 


Q* ^ ow ’ what did Mr. Allen say to you about Ferdi¬ 
nand (lalic? (7fi3) A. lie said he would—Mr. (lalic wanted 
*o be sure that he was compensated for his services. 

“Q. For what services? A. For the services of helping 
us in obtaining concessions in Libya by introducing us to 
(icneral DeTJovin. 

“Q. Ts that what Herbert Allen said? A. Yes." 

Ibis is offered by the defendant, bv the way. 

“Q. And that was all of the services that Mr. (lalic was 
to perform, is that correct? A. Not necessarily. It was 
all that—up to that time that lie had performed. 

“Q. In other words, at this point, Herbert Allen is ask 
mg you to be sure that (lalic is compensated for his 
services, in introducing (leneral DeKovin to Mr. Brenner 
is that correct? A. That’s correct. 

“Q- id that was the totality of the services at this 
point— A. Yes. 

Q. which Herbert Allen wanted (lalic to be pro¬ 
tected on. is that right? A. That’s correct.” 

(7(14) Mr. VanVoorhis: Passing from there to Page 
132. Line 5, read by plaintiff: 

“Q. What did you say when Herbert Allen said that 

to H R ante , d t( I f ‘ oni I ,( ‘nsated for introducing Brenner 
DeRov.n? A 1 said that T-that whatever compensa- 

f ion WP 110,1 Wlth would have to be mutuallv agreed 

upon. • h 1 

' l "7"- f" ™»I11.1 have ainoiinte.) 

to mnri' than a fan Inin.!,,,I .lollms. could it, piekinu up 
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a telephone and introducing a man? A. 1 don’t think so. 
1 think Allen & Company would expect a finder’s fee for 
introducing somebody if it went into much later amounts 
than a few hundred dollars. 

“Q. Tt is what Mr. Galic wanted. We are talking about 
Mr. Galic. A. Mr. Galic was the man whom Allen & 
Company were relying on and it was through Mr. Galic 
that we were being—that this whole venture—we were 
being made aware of this so-called opportunity. 

“Q. Well, now, what other services did you have in 
mind for Mr. Galic at this time, September 1%4’ A. 1 
didn’t know.” 

Mr. A' anVoorhis: We object to the rest of the 
(7fi5) answer. Do you want me to read it? 

Mr. Nizer: 1 will read it. The question is: 

Q. What other services did you have in mind for Mr. 
Galic at this time. September 1%4. A. 1 didn’t know. T 
felt, therefore, that T was not going to be committed 
without having a discussion with Mr. Galic and without 
having reached a mutual agreement. T was not going to 
be committed, as Mr. Allen wanted me to, to make an 
arrangement satisfactory to Mr. Galic. That was quite 
an open end commitment, and I said under no circum¬ 
stances would T agree to that. 

“And T immediately answered Mr. Allen’s letter to that 
effect.” 

1 believe that is responsive to the question, vour 
Honor. 

Mr. Yan\oorliis: Tt is objected to as not re¬ 
sponsive and simply the operation of the witness’ 
mind. 

The Court: Head the next question. 

Mr. Nizer: The next question. 

Mr. VanVoorhis: Wait a minute, this is the next 
question. 
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*<!• Wait a minute. We will hold that oft for a moment. 
We are talking about the telephone conversation. A. 
Vos. 1 told him that on the telephone and wrote (7(>t>) 
him that in a letter." 


Mr. Xizer: I his is not objected to by either 
side. 

Mr. YanYoorhis: That is right. 

Plaintiff reading: 


Q. lint, in any event, you did agree with Mr. Allen, did 
you not, that h erdinand Galic would Ik* compensated on 
<i mutually satisfactory basis for his services in the vari¬ 
ous Libyan matters, whatever they might be, is that 
correct ? A. That’s correct. 

Q. And at that time the only service which Mr. Allen 
was talking about was the introduction of General T)e- 
Kovm to Mr. Premier, is that correct? A. That’s correct. 
Not merely that but bringing General—the opportunity 
to Occidental through General DeTiovin. This was the 
great service that Allen & Company were performing and 
Allen & Company, in turn, were relying on Galic and 
this was the chain of events, and this was the deal. 

“Q. Well now. iu connection with Allen & Company. 
,orh All, ‘" "« s talking about a different subject, wasn’t 
he. than mere compensation? A. Well. Allen—on top of 
he compensation for (7C7) Galic-and 1 believe yon men¬ 
tioned Klelie & Company, they were thrown in for good 
measure on top of that. Allen & Company said that they 
wanted—they would like to participate and I said fine 
• hey could participate providing anyth!,m concrete came 

Vr ,m " , ’ rm '" ,in> ' r ,,,n ‘ t, "‘ v w ‘»»kl l-'it up their share 
ot the investments with Occidental.’’ 

Mr. YanYoorhis: Now the defendant offers sub¬ 
ject to our objection do you want to read that 
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By Mr. Nizer: 

“Q- Isn’t that what Mr. Herbert Allen told you Allen 
tii ( ompanv would do, that they would pay their share of 
the freight? A. lie said—lie wanted it to be mutually 
agreed upon. In other words, it was no agreement unless 
it was mutually agreed upon. 

“Q- 1 understand that but wasn’t Mr. Allen talking to 
\ on about participation in a venture in Libya under which 
Allen would pay its participating share of tin* costs and 
expenses? A. If they wanted to. If they knew what they 
were in advance, and they were willing to commit them¬ 
selves, then there would be such an understanding. But 
it was all (70S) conditional upon a mutual agreement and 
there was no commitment by Allen at that point. 

“Q. In other words, you understood, did yon not. that 
Allen expected to pay its share, it wasn’t expecting some¬ 
thing for nothing? A. It depended on the circumstances. 
Allen might pay their share if it was $100,000. but if it 
was $10,000,000, Allen might say. ‘We don’t want to pav 
our share, we don’t want to go in it.’ 

“Q- y hen t,H ‘ v f ‘ onl(I »ot participate? A. That’s right. 
I hen they could not participate. 

“Q. But if Allen did participate. Allen would have to 
pay its prorated share of cost, isn’t that the wav Mr. 
Allen was talking about it? A. He wanted the freedom 

at any time to sav whether they wanted to put up their 
money or not.” 

Mr. '\ a jiA oorlns: Now may I state our objec¬ 
tion? 

Our objection to that is that it is impossible to 
ell from that testimony when and where Dr. Ham¬ 
mer is stating what was said between him and 
Herbert Allen and his own self-serving opinion or 
conclusions about the transaction. Tf lie had said 
Ibis, or to the extent that lie said it to Mr. Mien 
WP wonlfl not hut quite patently in this he is 
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(7(i!0 going way beyond that and is testifying to 
his own self-serving construction of the under¬ 
standing which was reached. 

I think that for flint reason and without its hav¬ 
ing been clarified or being clarified, that it is ob¬ 
jectionable, partly as not responsive, partly as eon- 
elusory, self-serving, all that 1 have said in my ob¬ 
jection. 

Mr. Xizer: He is talking about conversations. 
The conversations are with Mr. Allen and the con 
versations are set forth pursuant to direct ques¬ 
tions by counsel, your Honor, and I think it is 
pertinent and properly responsive. 

The Court: T would assume if there was anv 
issue as to when and where this conversation, which 
the witness related took place that the witness 
was asked about when and where. If that is the 
ground of objection. 1 don’t see that that really 
makes very much difference. 7 will take it to the 
extent it appears to be the heart or tin* substance 
of a conversation which the witness testified he had 
with Mr. Allen. Obviously, bis own interpretation 
is another matter. 

Further, didn’t your client testify as to this sub¬ 
ject also? 

Mr. Oreenspoon: Your Honor, 1 think— 

Mr. \an\oorhis: As to what was said, the point. 
(770) your Honor. I would agree with the rationale 
of your Honor’s rule except that as applied to this 
testimony, it is impossible to toll from the testi¬ 
mony where the witness was stating what was said 
and where he is simply indulging his own conclu¬ 
sions as to what was going on in Mr. Herbert 
Allen’s mind. 

The Court: "Well, if it was important to ascer¬ 
tain where it was said, why wasn’t he asked ques¬ 
tions about it. T don’t see that that is significant. 


I 
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Mr. Greenspoon: Your Honor, there is something 
in the record which T don’t think has been offered 
by any party, and this deals with conversations, 
supposed conversations, which preceded the Lon¬ 
don meeting. I think the date is fixed from a 
document which may or may not he in evidence as 
some time around September 1, or possibly earlier, 
l!)f>4, according to Mr. Hammer. 

The Court: The only point i am making in re¬ 
sponse to Judge VanVoorhis’ objection as regards 
a date and place, it does seem to me that if this is 
a matter that is of any significance as to the pre¬ 
cise date and precise place, counsel should have 
inquired about it. 

I don’t think that is a basis for me to exclude the 
conversation which the witness testified he had. 

(771) 1 will only receive the conversation, so obviously 

the self-serving declarations—if it is part of the 
conversation it will go in, but T am referring to 
what Judge Yan\ oorhis referred to as his interpre¬ 
tation thereafter. That will be excluded. 

• • • 


(772) Afternoon Session 
2:15 P. M. 

The Court: You may proceed. 

Mr. \ an\ oorhis: We skip from page 135, line 
20 and start at page 13/, line 24, which is offered 
by the defendant, without objection: 

Q. Now, didn’t you report on Mr. Brenner’s conversa¬ 
tion to you, to Mr. Herbert Allen some time in late Au¬ 
gust of 1904? A. T don’t recall. 

“Q. Don’t yon say so in Defendant’s Exhibit 27 for 
identification? 
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‘Ms that right ? A. Yes.” 

Mr. VanVoorhis: What is th*• corresponding 
number to 27? 

Mr. (Jreenspoon: It is tin* letter dated September 
5, 10(»4. Plaintiff’s Exhibit 21 in evidence. 

The Court: All right. 

Mr. VanVoorhis: (Reading) 

“Q. Well, now. that conversation took place, did it not, 
earlier than September 1, 10(54? A. Yes. 

“Q. Now. what was that conversation? (773) A. That 
was the conversation that—that took place when Mr. 
P»renner reported on his trip to Libya. 

“Q. And yon reported Mr. Brenner’s report, did yon 
not. to Mr. Herbert Allen: is that ritrht? A. In a tele¬ 
phone conversation, yes. 

“Q. Well. now. why did yon report Mr. Brenner’s report 
to Mr. Herbert Allen? A. Well, 1 had met through Mr. 
Herbert Allen—lie was the one that brought Mr. (Salic to 
me. and Mr. (Salic had brought (icneral dcKoviti. and 
(Seneral deRovin had brought M r. Ogby. and Mr. Allen 
had said in his initial conversation with me that lie was— 
that Allen A Company were interested in participating 
in any possible oil concessions in Libya, so therefore. I 
was keeping him advised of what happened.” 

Mr. \ an\ oorhis: Me will pass from line 7 on 
page 12!) to page 140. line 22. 

This is also offered by the defendant, without 
objection: 

“Q. Let’s go down to Defendant’s Exhibit 27” Plain 
tiff's Exhibit .‘II—“and you apparently deny that you 
had discussed klelie & Company in your oral conversa¬ 
tion. Do you see that? 

‘I did not assure you that Ferdinand (Jalic and Klelie 
& Company would he compensated.’ 
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(774) “And then you go on to say, ‘Klehe & Company’s 
contract’— A. Von loft out some words, ‘To tlieir satis¬ 
faction.’ 

“Q. I know. 

“And then you go on to say. ‘Klein* & Company’s con¬ 
tract with us provided for their compensation.’ 

“Do you see that ? A. Yes. 

"Q. Now, did Klehe & Company’s contract have any¬ 
thing to do with Libya? A. No. Hut it just had to do 
with any—any activities that Klein* & Company might 
he engaged in for Occidental. 

“Q. Well, was this a written contract between Occi¬ 
dental and Klehe & Company? A. Yes.” 

Mr. Van\ oorhis: We pass from line IS on page 
141 to line 4 on page 142. 

This is offered by defendant, without objection: 

A,). Now, you go on to say, ‘I did say and I am glad 
to confirm again that we would welcome Allen Com¬ 
pany’s participation on a mutually satisfactory basis.’ 
“Do you see that? A. Yes. 

(*7.») “Q. Now. when did you say that for the first time? 

A. T said that in a telephone conversation with Mr. 
Herbert Allen. 

“0. Which telephone conversation with Mr. Allen? A. 
In the—in the conversation that took place after Mr. 
Mrenner’s return from Libya. 

“Q* after Mr. Mrenncr bad reported to you? A. 
And 1 believe also in the first conversation that I bad 
with Mr. Herbert Allen when he called me. 

"0. When lie called you to talk about (Jalic? A. Yes. 
“Q- that this is the third time that you are saving 
that you would welcome Allen & Company’s participation 
on a mutually satisfactory basis; is that correct’ \ 
That’s right. 
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“Q. Now, you go on in the next sentence to talk about 
an ammonia plant as well as applying for a drilling con 
cession. 

“Do you see that? \. Yes. 

“Q. ‘\\ liicli projects are under consideration by the 
Libyan Government.’ 

“Do you see that? A. Yes. 

(<7fi) Q. Having been submitted hv me on my pre¬ 
vious trip to Libya.’ A. Yes. 

“Q. When was your previous trip to Libya? A. I be¬ 
lieve it was in 19f>3. 

Q. And you say that you bad applied for a drilling 
concession. Is that the 19fi3 application you referred to 
before? A. The informal application that I referred to. 

Q. Now, can you tell us what the bidding block num¬ 
ber was for that drilling concession? A. There was no 
bidding block at that time. 

“Q. Why? What was to be negotiated at that time? 
A. W (* just asked that we he considered for a concession 
without specifying any particular area. 

Q. Well, did you know at that time what areas were 
under consideration by the Libyan Government to )>e al¬ 
located for drilling concessions? A. No. 

“Q At that time and. to wit. September l!Ki4. bad the 
Libyan Government issued any document indicating what 
areas would lie considered? A. No. 

“Q. So that the 1%3 informal application was a (777) 
mere request that you consider us if, as and when you 
decide to permit bidding: is that right? A. Not neces¬ 
sarily. 

“Q. Well, would you tell us what was then? A. It was 
an application that we be considered for a drilling conces¬ 
sion and we offered at that time to build an ammonia 
plant in Libya. And to utilize the gas that was being 
flared and was part of our proposal, we suggested that 
the government grant us a concession to be negotiated. 
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“Q. Well, you go on to say, ‘Which projects are under 
consideration by the Libyan Government.' 

“Do you see that? A. Yes. 

“Q. Now. can you tell us what consideration the Lib¬ 
yan Government was giving to your application for a 
drilling concession at that time? A. 1 believe it was re¬ 
ferred to some committees or some ministries who were 
studying it at that time. 

“Q. Were they royal committees or legislative commit¬ 
tees? A. They were ministries. 

“Q. Well, committees of the ministry? A. Of various 
ministries. 

“Q. And was one of those ministries that of Fuad 
(778) Kabazi? A. No, Fuad Kabazi was not a minister. 

“Q. At that time? A. That’s right. 

“Q. Now. do you know the name of the Minister of 
Oil at that time? A. 1 don’t recall. 

“Q. Did you ever meet him? A. Yes. 

“Q. When? A. When 1 was in Libya. 

“Q. That was in 1063? A. Yes. 

"Q. So T gather that you had not been in Libya at any¬ 
time after 10(13. and up to September 5. 10(14? A. T don’t 
remember whether f was there nr not prior to Sep¬ 
tember, 10(14. 

“Q. Well, yon know you were there in 10(13? A. Yes. 
but T don t know whether T was there in between. 

Q. Can you give us a date as to when vou were there 
in 10(13? A. No. T cannot. 

“Q. Well, was it in the summer, winter, fall or (770) 
spring? A. T cannot recall. 

“Q. Was it in the first half of the vear or the second 
half of the year? A. T would have to refresh mv recollec¬ 
tion. 

Q. Well, do you have any document or piece of paper 
from which yon could refresh your recollection? A. Ye«. 
perhaps T could find an old passport. 
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“Q. Fine. 

“Would von che. k it and let us know? A. Yes." 

This is offered by the defendant, without objec¬ 
tion : 

“Q. Now, were in Lihva prior to 19(53? A. Yes. 

“Q. And when were you there for 11)03f A. I believe 
I was there in lfMJl. may have been in 19(12. 

“Q. Now, in 19(11, did you apply for any drilling con¬ 
cessions? A. No. 

“Q. In 19(12 did you apply for any drilling concessions? 
A. No. 

(780) “Q. "Well, what sparked the application in 19(53. 

if anything?” 

There is a comment. 

“A. I will answer it. 

“It is perfectly known to the entire oil fraternity thn* 
Libya was a place to get concessions, and that there had 
been some concessions issued in prior years, and that 
undoubtedly, there would be more concessions issued later. 

“Tt was a good thing to go there and find out as much 
as you can about the terms and conditions as to conces¬ 
sions that had been issued in t.ie past, what might be 
required in the future. 

Q. And that was what caused you to decide to try to 
get the concession in Libya in 19(13? A. Yes 

“Q- Correct? A. That’s correct. 

“Q. But this was a general application and nothing 
specific in mind? A. That’s right. 

“Q. Did T understand you correctly to say that all you 
asked for was a drilling concession without any specifics 
as to place? (781) A. Well, you didn’t hear my answer, 
f said the area to be negotiated. 

“Q. At that time did yon have any geologist report on 
Libya on potential concessions in Libya? A. We had 
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general geological information. Wo were getting informa¬ 
tion all the time. 

“Q. (letting it from whom? A. From various sources. 

“There were people that had made studies of geological 
maps, and they were—I think we bought some geological 
information, maps and so on. 

“I am not familiar with the details of that. 

Q. Had any o, Occidental’s geologists been to Libya at 
Hii\ time pi (or to September o, 15)0-4-, for purposes of 
running surveys and making studies? A. I believe they 
nad. 

“Q. Would that be Mr. Vaughan? A. No. It may 
tm\e been other geologists who were engaged to go to 
Libya for thot purpose. 

Q. Tbit you don’t recall who they were or when they 
went’ A. [ don’t remember now. but there were others.” 

Mr. \anYoorhis: Passing now from page 14f) to 
page 152. line 21. 

(7S2) This is offered by defendant, without objection: 


Q. Xm\, did you say that you had a meeting in Lon¬ 
don in mid-September ]!lf,4 with General deRovin and 
other people? A. Herbert Allen and (leneral deRovin 

“Q. Yes. A. Yes. 

Q. And others? A. And Premier—T mean thev wen- 
all there at that time. 

“Q. All right. Xow. who set that meeting up? A. I am 
not sure whether it was (lalie or (leneral deRovin. 

‘‘Q. Didn't you communicate directly with General de¬ 
Rovin to set that meeting up? A. Xo. 

“Q. Do you know whether or not it was Mr. Brenner 
who arranged for that meeting? A. T do not know. 

Q. Dow did you become advised that such a meeting 
would be held? A. Mr. Brenner told me that Mr. Oghv 
was coming to—through London, and that General de- 
Rov.n would be in (7*1) London at the same time. 
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Did .Mr. Brenner suggest to you that you should 
comp to London? A. Yes. 

“Q. Did you say that you would? A. Yes. 

“Q. Did that take place on or about September 8, Htfi4? 
A. I don’t remember the date. 

“Q- I mean when Mr. Brenner advised you that Mr. 
< >gby was coming to London. A. I don’t know exactly 
when it was. 

“Q- M ell. or. September 8, l!Mi4. did you have a con¬ 
versation with Mr. Herbert Allen? A. I know I had con¬ 
versations. hut I don’t know exactly what date. 

“T believe lie told me around that time that he would 
1**' in London as well at that time. 

Q. in other words, you did have a conversation? A. 
He knew about the meeting, and 1 believe he told me he 
would be there as well. 

Q. And this took place prior to your going to Lon¬ 
don? A. That is right. 

(784) Q. Now, who selected the site of London for the 
meeting, if you know? A. I don’t know. 

“Claridge’s is the hotel 1 usually stay at. I believe 
that was tin* reason. 


“I had other business in London besides this. 

“Q. W ell. now, was it you. then, who selected the site 
of London for the meeting? A. T don’t recall. Probably 
Mr. Brenner or—in conversation with Mr. deRovin. or 
(tenoral deRovin. 

“Q. Prior to your going to London, vou did have this 
conversation with Herbert Allen in which he indicated 
that he too would be there? A. That is correct. 

“Q. Now. what else was said in that conversation with 
Herbert Allen? A. That is all T can recall. 

“Q. Didn’t he mention that Walter Maguire would be 
there? A. No. 


“Q. No mention of Associated (las and Oil? A. None 
whatsoever.” 
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Mr. VanVoorhis: Continuing on line 21, offered 
by plaintiff: 

(785) “Q. Well, now, i show vou Defendant’s Exhibit 

5”_ 

Mt. \ an\ oorhis: Do you have a corresponding 
number? 

Mr. Oreenspoon: That is now Plaintiff’s Exhibit 
32 in evidence, your Honor. It is a letter dated 
September 7, 19(14. 

Mr. VanVoorhis: Line 22: 

“—and ask you if Mr. Herbert Allen sent to you a copy 
of that letter at or about the date it hears. A. I don’t 
recall receiving this letter from Mr. Herbert Allen. 

“Q. Would you look at your copy of Defendant’s Ex¬ 
hibit 28 for identification? Vou did receive the original 
of that letter, did you not?” 

Mr. Hreenspoon: Your Honor, that is Plaintiff’s 
Exhibit 33 in evidence. The date is September 
8. 19(14. from Herbert Allen to Hammer. 

Mr. \ anVorhis: (Heading) 

“Q. Do you have the original of that letter here Mr 
Hammer? A. No, T do not. 

“Q. In the very first paragraph, a telephone conversa¬ 
tion is mentioned. Do you see that? A. Yes. 

(78(.) “Q. And that conversation was between you and 

Herbert Allen on September 8. 19(14; is that correct? \ 
Yes. ‘ ' 

y , s " w - win >’»" Ml "* "lint thnt conversation was 
anil who call,.,! whom? A. r don't recall who called who, 
»ut think it—I was very eager to see that there was no 
misunderstanding about compensation, and T believe in 
Herbert Allen’s letter to me of September 1st, he had cor¬ 
rectly quoted me by saying that I would—that 1 had as¬ 
sured him that Ferdinand Oalic ami Klehe & Company 
would be compensated to their satisfaction. 
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“And this letter from Mr. Allen confirmed the telephone 
conversation in which T straightened him out that the 
compensation tor (Jalic was to he on a mutually satis¬ 
factory basis. 

Q. 'Well, didn t you also— A. lie also quoted in this 
letter I see that Mi - . Allen also sent me a copy of (Jalic's 
letter written to Charles Allen, of September 7th. 

"Q. Now. does that refresh your recollection that you 
did receive a copy of Defendant’s Kxhibit a for identifica¬ 
tion?” 

Mr. Greenspoon: Plaintiff’s Kxhibit .‘52. 

i <S7) “A. Well. I must have received it, if it savs so. but 

I have no independent recollection. 

Did you discuss the impending trip to London with 
Herbert Allen in that conversation of September Stlif A. 

I don’t recall. 

Lb Isn t it the fact, Mr. Hammer, that Herbert Allen 
called you and toM you that he had been advised by (Jalic 
that you were having this meeting in London? \. [[,. „ mv 
have. | have no recollection of it. 

Didn’t lie tell you that he thought that lie should 
he present to-protect the interests of Allen & Company? 
A. I don’t recall him saying that. 

“G. Vou deny that lie said that? A. I don’t denv it 
and ! don’t affirm it." 


Mr. VanVoorhis: This is offered by defendant, 
wit bout object ion : 


<,b Didn t Mr. Allen in that conversation also tell you 
that he was bringing Walter Maguire to London? A. 
Walter Maguire’s name was never mentioned in any tele¬ 
phone conversations with Mr. Herbert Allen. 

‘‘L>. Didn’t Mr. Allen tell you that lie thought this should 
!><• a three-way deal between Allen & Company Occidental 
ami Walter Maguire’s company. Associated (788) fj n s 
* 0i,f A At t, "‘ *»««* I '"ft Mr. Allen in London on or 
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bout September 17th, lie told me that—lit* asked me if it 
Mould be agreeable to have Associated Oil and (las par¬ 
ticipate with Allen & Company and Occidental, in this 
cnture. 

“I told him that it would not be acceptable to us. 

"Q. It is your testimony that prior to September 17th, 
or whatever the date the meeting was, Mr. Allen had not 
mentioned Walter Maguire or Associated (las and Oil to 
you, is that correct? A. That is correct, in this connec¬ 
tion. 

(789) Mr. VanVoorhis: This is read at the instance of 
defendant without objection, except as stated: 

"Q. Yes, in connection with Libya. A. Yes. Tn fact, T 
was surprised to learn from Mr. Herbert Allen’s testi 
mony that Mr. Maguire was in Claridge’s at the same 
time I was because' he was a good friend of mine and 
I was surprised that lie was there, and I wasn’t told that 
ho was there, and Mr. Herbert Allen had never arranged 
for me to meet him. 

“tj. Now, in the conversation of September S, 19(!4, did 
Mr. Allen say to you. in words, substance' or e'fTect, that 
Alle'ii & Company wanteel a piece of any cemce'ssions oh 
tai ne'e I in Libya? A. He* didn’t say Allen & Company 
wante'el a piece*. 

(j. They wanteel to participate in any e'eince'ssiems which 
Occidental got in Libya, and they would bear their share* 
of the* freight? Isn’t that what lie* told you? A. No, 
sir. 

Do you eh'iiy that he* maele suedi statements ? A. 
In those* worels, yes. 

Q- Xei. in substance? A. Xe>. He said that they wanteel 
to participate on a mutually satisfactory basis—” 

Xeiw. the* re'st we object te> as merely the* operation 
(<90) e>f the* witness’ mind “which means an agreement to 
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agree, but it doesn’t necessarily mean any com uitment 
unless both parties agree to it.” 

Mr. Nizer: I think you made the objection in the 
middle of tlie sentence. If you would be good enough 
to read it and then make your objection. 

Mr. VanVoorhis: f have read it. 

Mr. Nizer: You cut it in half. 

The Court: .Judge VanVoorhis objects to that 
portion ot the answer whicli begins with “which 
means an agreement to agree,” and so forth. 

Mr. Nizer: The question was “No. in substance!” 
and lie gives tin* substance: “They wanted to par¬ 
ticipate on a mutually satisfactory basis which means 
an agreement to agree—" 

Mr. VanVoorhis: I don’t mind the basis, but I 
object to his eonclusory statement “which means an 
agreement”. 

The Court: Can’t we take this on the same liasis 
as previously, that is, that the witness’s testimony 
as to what was said will lie received. His inter¬ 
pretation, ot course, will not lie received. 

• • # 

(7!M) "(,). What did you say to that? A. I said what 

I had said from the very beginning, that we would we! 
come Allen & Company’s participation. (702) but we would 
welcome it on a mutually acceptable and satisfactory basis.” 

Now, we pass from then* to page I (ill, line 2, 
offered by plaintiff: 

“Q .i»st to [iut this in context, as of September 

S. 10fi4. you owned no property in Libya, isn’t that cor¬ 
rect? A. That is correct. 

Q. \ on had no contract to build any ammonia plant; 
is that correct? A. That is correct. 
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Q- ^ ou had no concessions awarded to you; is that cor¬ 
rect? A. That is correct. 

“Q. V ou didn’t have a single piece of business in Lib) t 
at that time? A. That is incorrect.” 

Now, defendant, without objection: 

"Q- \\ hat piece of business did you have in Libya as 
of September 8. 1i)64? A. We had an application pend- 
ng before the Government, which was being considered by 
the Government, for granting an oil concession to us in 
Libya ami for building an ammonia plant, a fertilizer 
plant.” 

(7H3) Mr. Greenspoon: Your Honor, there has been so 
much discussion about this informal application of 
19f!.> that I would like to offer it in evidence at this 
time. 

Mr. Greenspoon: The .Fulv. whatever the thing is, 
in 19fi3. 

Mr. Nizer: I object to it on the grounds that it 
is irrelevant to anything here. The witness answered 
questions, but 1 don’t think that prior arrangements 
can effect this present litigation. He was asked 
questions whether lie had ever been there, he had 
answered truthfully he was, but 1 don’t think offer¬ 
ing any prior negotiations, deals, will get us into a 
collateral matter that has anything to do with this. 

Mr. ^an^oorhis: Well, it has been urged by de¬ 
fendant that these concessions that were granted in 
Iflfifi were simply a continuation or progression— 
not simply, but were in part—of the prior applica¬ 
tion and negotiations which had been entered into by 
Occidental prior to then, particularly lflfi3, and 
whether or not it is a matter of order of the proof, 

T don’t know, but it is very definitely a part of w'hat 
we propose to show that those earlier negotiations 
and applications had played no part in the granting 
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<>t these* cone ssiems. That is the* e-onnectiein which 
;1 lias in the* ease. 

So tar as the order of the proof poos. I am not 
(7!»4) particularly concerned. 

Mr. Xizer: Well, if you contend it played no part, 
then why do you need tin* proposals? 

My real objection is that this opens up a collateral 
issue which I think will confuse the present issue. 

•Iwipe, I don t think you can demonstrate* it was 
claimed hv us the*re was a progression. We* eliel in 
i<*pl\ te> an answer as te» whethe*r Libva was nove*l 
to us Ity savinp uei. we* hn<I he*e*n the*re*. hut poinp 
mtei either ele*als in Libya ran neither hurt nor help 
the* determination of this issue*. I think it will hedp 
us psycholopienlly. hut that is not what we* want in 
this e*ase*. 

Mr. \ an\ oorliis: I think in his e>pe*ninp state*- 
nii'iit Mr. Xize*r saiel that the*se> prior negotiations 
or applications, eir whate*ver the*y may lie* calleel. in 
Libya eliel play a part in this. and. eif course*, if it is 
to he* stipulates! that whate*ver prieir e*e>nne*e*tiem ap- 
plications—howe*ver you ele*scrihe it—of Occielental in 
Libya line 1 no re*levane*e eir had tiothinp te> de> with 
11 1 e^e* ceme-e-ssions which we maintain we*re* turne*el uji 
by Mr. (lalic and his proup. ami which we*re* prante*el 
in UKiti. then perhaps it is anotlu*r matter, but I am 
• piite* sure* that Mr. \i*/e*r is not prepared to stip- 
nlate* anythinp of the kind. 

The* Court: \Ve*ll. I bail understooel Mr. Xizcr’s 
(7115) opeminp stateme-nt te» say that apart from 
othe-r defe*nse*s, etne* elefense* was that the conces- 
siems which hae 1 bee*n re*ce*iveel were* not the* result of 
an\ activity em the part ed tin* (lalic proup that re*- 
s 11 1te*eI in those* e*emce*ssie>ns bi*inp turned up throuph 
their effeirts. 

fs that correct? 


I 
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Mr. Xizer: That is correct, your Honor. 

The Court: Doesn’t that put the thing in arights. 
Where there is this reference to the prior ammonia 
plant, the fertilizer plant and the proposed conces¬ 
sions, isn’t that relevant at all? 

As you read some portions of the deposition this 
morning, I think earlier Mr. Xizer had made an ob¬ 
jection on the same ground that it wasn’t relevant 
to the issues here. 

I think there is a good deal of material. 1 must say 
in all candor, that is going in here that has really 
nothing at all to do with this case. 

Mr. (Jreenspoon: I agree with that, your Honor. 

The Court: It may he good probing for purposes 
of discovery—and this is really why T suggested to 
you gentlemen it would he desirable for you to 
“streamline” the depositions, the term that 1 used 
for doing your homework, and just squeezing out 
what really are tin* essential matters. But we have 
gone so far I may as well take it. 

(7!hi) This is something that happens frequently. There 
is a free wheeling examination under a pre-trial dis¬ 
covery proceeding which, of course, is entirely proper 
in terms of the lawyers preparing their cases, hut a 
good deal doesn’t belong in the case proper. 

Mr. Xizer: In any event, if this were to he con¬ 
sidered at all. it would he rebuttal if we raise that 
as a defense. 

The Court: 1 think it is clear. 1 remember, and 
1 think you stated just a moment ago I was correct, 
that your defense was that the concessions which re¬ 
late to the subject matter of this lawsuit were not 
turned up by the Callic group. 

Isn’t that your position? 

Mr. Xizer: That’s right. 
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Mr. VanVoorliis: But one of the arguments was 
tBat they had already Itec-n turned up partially at 
least by what Occidental did in Libya in 1063. There 
was a good deal of time that was devoted in Mr. 
Nizer’s opening to just that. 

Mr. Nizer: No such thing. 

Mr. VanVoorliis: I said a moment ago that if the 
objection is to the order of proof. 1 don’t mind. If he 
says it is rebuttal, why, we can bring it in then, but 
to say that it has no relation to the case is equivalent 
to (707) saying that Mr. Nizer has abandoned what 
ever lie said in his opening about what may have 
been done in Libya by Occidental in 1003 as having 
some relevance. 

The (’ourt: Well, it is certainly clear that the am¬ 
monia plant and fertilizer plant had nothing to do 
with this case. Am T mistaken about that? 

Certainly there isn’t at issue in this case anything 
about an ammonia plant or a fertilizer plant. 

Mr. \an\oorhis: Well. 1 would be inclined to 
agree with your Honor, except that they have been 
brought up as quite important by the defendant in 
regard to what they call “preferences”. 

Tlie Court: We The “sweetener”. 

Mr. \ anVoorhis: The “sweetener”. 

The Court: As you used the- term. 

Mr. VanVoorliis: In other words, they offered the 
same sweetener in 10(13 but it did not take. 

Mr. Nizer: 1 regret to say,—Judge—Judge Van¬ 
Voorliis—you are misreading our purpose and inten¬ 
tion and His Honor has stated it correctly. In lOfifl 
it was on sealed bidding. In 10(13 there was no sealed 
bidding at all. There was supposed to be a negotia¬ 
tion in an informal way. We sounded out our posi¬ 
tion. We knew about it. We recited the history in 
answer to direct questions as to whether he (798) had 
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ever been in Libya before. He said yes. You asked 
him what lie was doing and he told you. But I make 
it clear, as His Honor put it to both of us, we do 
not claim that the sealed bids were accepted because 
of anything that was done in 1963. 

Now, it that satisfies you, w r e an* agreed on the 
whole matter. We do not claim that. 

W e say that the concessions we got were based 
upon the application which is in evidence, the pref¬ 
erences not yet in evidence but will be in a few r mo¬ 
ments—the preferences and the contents of that ap¬ 
plication, which is a huge volume and another vol¬ 
ume. T hat was all that influenced the determina¬ 
tion of the concessions and without (lalic having 
anything to do with it, is our position. 

So. therefore, going back to ’63. except as a bit of 
history which you brought out and T would be glad 
to bring it out as history, it has no relevance to this 
issue. 

Tin* Court: 1 think Mr. Nizer's statement is a 
pretty direct statement on this. 

Mr. Van\ oorhis: It is a pretty direct statement, 
considerably more direct than anything he has made 
heretofore. 

The Court: I didn't hear your answer to that. Mr. 
Nizer. 


• • • 

(799) Mr. VanVoorhis: I'nge 163, Line 21. 

• • • 

(800) Q. Did you have any business that vou were ac¬ 
tively conducting at that time? A. Well, that was enough 
business, T think, to lie reason enough for me to make con¬ 
tinued trips to Libya. 
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“Q- Now, «*ou!< 1 you continue and toll us what else 
was said in the September S. 1%4 conversation? A. That 
is all I can recall.” 

I’assing now to Page l(is and rend ini' something 
au r ain offered hy defendant without objection. Line 
4 : 

”*i- Now. did you come to London alone or was Mr. 
Brenner or Mr. Vaughan or someone else from Occidental 
with you.’ A. Mr. Brenner came over from Baris. 

“Q- Mr. Vaughan was not present? A. Xo. 

"Q. Bid you have a meeting or meetings with some or 
all of the persons who were there, to wit. Messrs. Ogbi. 
Herbert Allen. DeRovin and Calic? A. Yes. 

“Q- Von had one meeting or more than one meetimr? 
A. More* than one meeting. 

“L*- All risrlit. In the order in which the meetings oe 
curred. will you tell us the date of the first meetimr am! 
who was present at it.’ A. I think the first meeting t k 
place, to the best of my recollection, on September .7. 
It was in the cocktail loan,ire in the Olaridge's Hotel, where 
I met Herbert Allen and he introduced me. as I recall 
it. to Mr. Halic and to (ieneral DeRovin. who was seated 
"ith him in the lobby, to the best of mv recollection. 
< s,) -> AH right. And I take it that the four of 

you then sat down at a table? A. Yes. 

Hi the cocktail lounge? A. I think —we may have 
iiad a drink. It was—I think they were drinking. Maybe 
I joined them. I am not sure. 

Q- M as there any conversation on that occasion con 
coining tin* Libyan matter? A. I think lie asked to speak 
to me alone. 

**Q- M as then* any conversation amongst the four of 
you dealing with business? A. Xo. 

“Q. So Herbert asked to speak to you alone? A. Yes. 

“Q. What happened--” 
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The Court: May I interrupt for a moment and 
off tlie record on this thing. 

(Discussion off the record.) 

“(). What happened then? A. My West recollection is 
that he and 1 went upstairs to my suite and we sat there 
and talked for a while and— 

“Q. What was the conversation? 

(803) “A. That was the occasion which he mentioned As¬ 

sociated Oil and Has. 

“Q. What else did he mention? A. And lie—after 1 
rejected the idea of— 

“Q. Tell us in what context he suggested Associated? 
Did he suggest it as a three-way deal between Allen & 
Company, Occidental and Associated? A. T am not sun* 
whether it was to he three ways or not, or whether lie 
suggested that Occidental have 50 per cent and that Al¬ 
len & Associated divide up the other 50 per cent, f am 
not sure. 

“Q. It was one or the other? A. Yes. 

“0. \ud you rejected Associated as a partner? A. 
Correct. I said to him that I felt that we had more 
knowhow and we were financially stronger than Associ¬ 
ated. and that we didn't require Associated as a part¬ 
ner. 

“< L >. What did Herbert Allen say to that? A. Well, then 
he dropped that, and then lie said that—that Allen & 
Company would like to participate. 

“<J. On what Oasis? A. 25 per cent. 

“Q. Yes? A. And I said that was satisfactory to me, 
providing (804) we—they would first of all—that (Jalic 
and his friends would lie responsible for us getting con¬ 
cessions. and secondly that Allen & Company would make 
investment in proportion to their percentage. 

“And he said that his would have to be a mutually 
satisfactory basis.” 
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Mr. Van\ oorliis: Now hero is something that we 
object to ugain as simply not responsive ami as a 
self-serving declaration. 

Mr. Nizer: Would you read it, please! 

Mr. \ an\ oorliis: —expressing the opinion of the 

The Court: Well, in this instance, as I read it 
because of the balance of the statement it would 
appear to me that lie is relating an alleged con 
versation, but lie states “And l said that that was 
•piite agreeable to me.* It would seem to me that 
this is in response to something that Allen said 
to him, although 1 think that there may be some 
substance to your position that lie is expressing an 
opinion, but it seems to me in reading the full con¬ 
text that lie has related that as part of tin- con¬ 
versation. We will take it on that basis. 

In other words, they wanted the freedom of action of 
deciding if they wanted to put up their money or (805) 
didn’t want to put up their money at any stage. And 
I said that that was quite agreeable to me. And with 
that, we parted, and I don’t believe I saw Herbert any 
more while I was in London. 

"Q. Was that the totality of the conversation that you 
had with Herbert Allen! A. That was tin* sum and sub¬ 
stance of it. 

Offered by plaint!IT. 

Didn't Herbert Allen ask you for 50 per cent for 
Allen & Company in the first instance? A. No. 

“Q. Now, you said to him, I believe you testified that 
it was satisfactory to you, among other reasons, proving 
(lalic and his friends were responsible for you getting the 
concessions: is that right? A. Yes. 
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“Q. Now, did you explain to Mr. Allen what you meant 
by the words ‘responsible for getting the concessions!’ A. 
Well, they had to he—we had—they had to render services 
that would enable us to do something that would—so that 
we would get the concessions, and I have told you before, 
some of the areas of services that 1 expected them to 
render. 

“Q. Yes. but I am trying to find out what you told 
(SOfi) Mr. Allen on that occasion you meant, if anything. 
A. Well. I told him what 1 had told you before. 1 can 
repeat it if you like. 

“Q. All right, tell us everything you told Mr. Allen 
on that occasion, other than as previously testified to. A. 
Well, I can’t tell you anything more than was previously 
testified to. 1 have already testified to everything. 

“Q. In other words, you have now testified to the en¬ 
tire substance of the conversation you had with Mr. 
Herbert Allen on September 17. 1904. is that right? A. 
That’s correct. 

“Q. Well now, didn’t you tell him on that occasion that, 
of course, if there was a venture. Occidental would man¬ 
age it? A. No. that wasn’t—that didn’t—that wasn’t dis¬ 
cussed. 

“Q. Did Mr. Allen ask you any questions at all about 
what your plans were, if any, for obtaining concessions 
in Libya? A. Well, plans were supposed to be furnished 
by (Jalic and by DeRovin by Ogbi. Their services were 
supposed to be that. 

(807) “Q. Did Mr. Herbert Allen ask you what your plans 

were? A. No. 

“Q. Did you tell him what your plans were? A. No. 
The matter was premature at that stage. 

“Q. Did you suggest to Mr. Herbert Allen that he should 
absent himself from any discussions that you would have 
with Messrs. Oalic, Ogbi or DeRovin? A. No.” 


X 
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(( ontinuimr readin.n by plaintiff.) 

I)id Mi. I icrbert Allen attend any of the meetings 
•lint yon had with (hrbi. (ialie or Deltovi'n? A. Not to my 
••eeolleetion. 

In other words, tin- only meeting at which Mr. 
Ilerherl Allen was present, was the one which commenced 
n the cocktail lounge and ended in your suite/ A. To tin¬ 
iest ol m\ recollection. 

‘Q- !) " >*>•• know when Mr. Herbert Allen left Clar- 
< l ire's ?" 

There is no answer. 

"Q- When did you leave I'laridfjc's! A. I think I left 

HI the 1 Util. 

"Q. So that yon were there on September 17. Septem¬ 
ber 1S and September 10? A. 'To the best of my recollec¬ 
tion. 

SOS) *‘< J. Part or all of those days? A. Yes. I believe 
that's correct." 

• • • 

Now. at the point in time when you saw Mr. Her¬ 
bert Allen, had Mr. Premier arrived at the hotel? A. Yes. 

"<>. Had Mr. Ogbi ? A. I’m not sure. I know I saw 
Mr. <>n'hi on the ISth. I don't remember seeing him on 
the 17th. 

In otln-r words, yon had seen, by the time you saw 
Mr. Allen, Mr. Premier, Mr. Dclioviu and Mr. (ialie? A. 
I’m not sun- whether I saw Premier after I saw—met them 

m the cocktail lounge or before. I'm not sure but I_I 

mow I met Mr. Premier on the ISth and ! know that I 
•net Mr. ()gbi on the 1 Sth. 

"Q- ^ bat about Mr. Assents? A. I don't remember 
dm at all. I have no recollection of this jientleman. 

”(}. All riirlit. now. after you had your conversation with 
Mr. Herbert Allen, what was the next conversation that 
(SO!*) you had? A. The next conversation was with Mr. 

' ialie. and (o-neral PelJovin. 
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“Q. All right, now. didn’t you tell Mr. Allen that you 
didn't want him around because you were going to talk 
money? A. No." 

And the defendant, at the defendant's request : 

“Q. With Messrs. DeRovin and (lalic? A. (Vrtainh 
not.” 

Now continuing, reading lor the plaintiff. 

All right, now. what day did you meet with Messrs. 
DeRovin and (lalic? A. I believe it was the 18th. 

“Q. And 1 take it that Mr. Ogbi was not present? A. 
I met him on the 18th. too, but I believe I met him 
separately. 

“Q. I>ut lie was not present at this conversation that you 
had with Messrs. DeRovin and (lalic? A. No. sir. 

“Q. And was Mr. Brenner present? A. Yes. 

“(,>. All right, so we have a meeting between you and 
Mr. Brenner and Mr. DeRovin and Mr. (lalic. and that took 
place at (’laridge's. (810) A. Yes. 

”Q. Is that correct? A. Yes. 

“(,). Was it in your suite? A. Yes. 

“Q. What was that conversation? A. Well. Mr. (lalic 
said that he wanted to ite—he wanted an agreement. He 
wanted to be compensated if he rendered such services 
as we had discussed and he said that General DeRovin had 
to be compensated. 

“And I said that an agreement would also have to be 
made with Mr. Ogbi. So we proceeded to negotiate. 

“Mr. Galic wanted 4 per cent override, 4 per cent net 
carried interest—1 don’t remember what it was char¬ 
acterized at—and General DeBovin wanted 3 per cent. 

“T said that we could not burden the concession with 
such a payment but we would give him $200,000 and then 
his net carried interest reached $500,000. he would cease 
to get any more interest in the concession. 
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“And Mr. Brenner then drafted these two agreements 
that you have here which included the—these conditions 
that 1 have just mentioned. 

“Q. Now, were these drafted at the hotel by Mr. Bren¬ 
ner? (811) A. Yes. 

“Q. You brought with you some International Ore and 
Fertilizer Corporation stationery? A. I had some, yes. 

“Q. But you didn’t have any stationery of Occidental 
Petroleum? A. No. 

“Q. Now. on what day was Plaintiff’s Exhibit 4 actually 
signed ?’’ 

Mr. (Jreenspoon: Your Honor, that is now Plain¬ 
tiff’s Exhibit 36. 

The Court: The agreement with Galic? 

Mr. Greenspoon: Yes. vour Honor, of September 
18, 1964. 

The Court: Off the record. 

(Discussion off the record.) 

“Q. Well, can you explain to me why the very opening 
sentence says, ‘Further to our conversations held in Lon¬ 
don from 17 to 19 September, 1 herewith confirm’? A. 
I think that is an error. 

“Q. What is an error, the date of the letter? A. 1 
think the 19th is an error. 

“Q. So that should be from the 17 u. to the 18th? A. 
Yes. 

(812) “Q. So that would be from the 17th to the 18th? 

A. Yes. 

“Q. Now, you go on to say here, ‘T herewith confirm 
the agreement between us as follows in consideration of 
services to be rendered.’ Do you see that? A. Yes. 

“Q. Now. w’hat services did you and Mr. Gal?'~ discuss 
that he was to render? A. Well—Well, Mr. Galic serv¬ 
ices w’ere to he such that would help us in obtaining con¬ 
cessions. He w r as to help us in framing our application, he 
and General DeRovin—they were both together during 
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this conv rsation—and tin* services covered both. They 
were, acting together at this time. 

“Q. Was this what was said? A. Yes. 

*‘Q. At the time? A. Yes, they were both participat¬ 
ing. 

“Q. I am trying to find out what was said. A. What 
was said ? 

“Q. Yes. A. 1 am giving you what was said. 

“Q. By whom? Who said these things'? A. 1 said them, 
Brenner translated. You must remember (S13) that the 
General spoke poor English, Galie speaks poor English, 
so that 1 — I carried on a conversation with both of them 
and if there were any words that 1 didn’t understand or 
they didn't understand, why, Brenner acted as interpreter. 

“Q. In other words, you were speaking English. Galic 
and DeRovin were speaking French and Brenner acted 
as the interpreter? A. No, they were—everybody was 
speaking English. But whenever it came to some phrase 
or some language that neither DeRovin nor Galic clearly 
understood, why, Brenner would help out. 

“Q. All right, will you continue now with the conversa¬ 
tion, telling us who said what, as between you, Brenner, 
DeRovin and Galic? A. Well, Mr. Galic said that he and 
DeRovin could be of great help in our getting the conces¬ 
sion. that they—Mr. DeRovin w’as—had spent many years 
in Libya, and he knew—he knew the—all the conditions 
that would have to be met in order to satisfy the govern¬ 
ment, in order to have the* government grant a conces¬ 
sion, of one company in competition with other companies, 
that they also would rely heavily on Ogbi, who also was a 
—had spent all his life in Tripoli, and who w*as able to he 
of assistance to helping (814) us to frame our application 
and to offer the government inducements which would make 
the government favor us as against some other conces¬ 
sionaire. and they would be able to get us some help 
geologically, to help our own geologists, in selecting areas, 
and getting permits for our geologists, in selecting areas, 
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^ *?*"'"* 1W «"*r ^.legists to make studies 

.1.1.1 .im.Ht. S at.ons. And in general I.f help to do sonie- 

’ Ull ~ that we couldn’t do ourselves. 

, “V; • N ; ,U - in / l,is < '° ,,V,,rsiltion «»•* there am mention 
()<*■) , r'7 ,,l r i an ‘ as " r Li, *>a to which (inlie thought 

should address its attention.' A. well w, 

1,1S ° m ;‘ " ,,or, iiation already about areas there ' \\V 

H to tlann the areas we has.„ „„r studio* „p ,., 

•I tune, which we considered were attractive. 

ri K ht ? A '\ Vc‘ " U ‘ ,,,i0ll, “ l n,vns were, is that 

; L X.did the areas that you mentioned at that time. 

■ t that meeting. eml.race l.iddin- Mocks 4211 and 44' \ 

i lev emit raced a!), which was later l.roken up. and I think 
was par, o Mu, 44 was jus,-a verv small par, 


.•III' I 


" ;| s not one o! the concession? 


44 was in oil 
we applied for. 

' S,:,) 1 ,|u,l '< «l>- last part of that answer 

i on mean to sav that \ l m , , , 

A. I sa> 44 was not—only a small 

I * ' .! 44 was la •>!»• hofore it was broken up 

And .M was never applied for h\ ns. 

i askinii ' >’«»» about the areas which von 

'•'ii mi to -If. < * ill it* that you were planning to appl\ 
tor. A. 'i es. I thought it was '.VI and .*>!). 

”l}- Hint IS what you told Mr. (inlie about’ \ Yes 
‘ V ; A,, . ,1 <! ‘‘ n “ r «l. Ihdiovin? A. Yes, that was’ what 
we were interested in. With the information that we had 
•ip to that time. 

, “ Q \i l)l, !c? *! r ’ <ialir ,, ‘ 11 >"" that lie had information 
ir ‘"" I|, ‘ 0,1 M "*tstry. that the area now embraced in 42D 
was the best area to look for? A. No. 

inu-^ St a " V an ‘ as t* 1 all to you in that mcet- 


“Q* Did (ieneral DeRovin? A. No. 

"<,)• All right. What else was’said’at the meeting be¬ 
tween you. DeRovin, Hrenner and (ialie? (SIC) a. Well, 
these terms of this proposed agreement were discussed 
and in some detail. 
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